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IN ™R NMITED STATRES NISTRICT counec
TAR MME INRTMERN ITICPIAT AT (VAT ACIA

DAMMNAMND T T TAM

'NTITRD OTATRS OF AMENTCA,

“lainrvaf?, mm

US I:PA Rl CORDS CLNTER RLGION 5

£

Ve, )T
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HIDWEST SOLVENMT RECOVFRY THMC, ; )
TIDIRST TMUDROSTRTIAYT TTASTR DRISPNRAL
COMPANY, TNC,; INDUSTRTAL TECTONICC,
INC,; V & §© CORPORATION; RRYEST nw
HART; EDWARD D, CONLEY; HERLGA C,
CONLEY; LOVIF DF HART:; CHARLRS A,
LICnT; DAVID R, LICPHT; NRLORTS LICTT:
BOUGPME RLISTIAX; JRANRTTT UL ISIAY:;
LUTITR 6, "“LONMRERMN; RPOPRRT T, MW=
"N, TR.; 0NN MILFTICN; MARY
DILRTICY; PRMN CENTRAL COPPEATATINN;
ITMSILCO CORPONATINM; RUST-ALNTH, IVC,;
"RMITH 2ADIO CORPHORATTION:; STAMDPARD ™
CIEMICAL Col'PANY, IUC,: ABERICAN Car
TOMPANY, TMNf,; PRE FIMISH "ATALS, INC
PREMIRR CNATINGS, TMC,; "O™INOLA, INC,
and DESNTH, INC,.:

St ek NP Sl el Nt ey~ o

Defendants,
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AMERICAN CAN COMPANY, INC,,
DESOTO, INC,, INSILCO CORPORATION,
MOTOROLA, INC., PRFE FINISH MRTALS,
INC,, PREMIFR COATINGS, IMC,,
RUST-OLEUM, INC,, STANDARD T
CHEMICAL COMPANY, INC.,

ZENITH RADIO CORPORATION, .JOHN
MILETICH, MARY MILETICH and THE
PENN CENTRAL CORPORATION,

Third=-Partv Tlaintiffs,

M e Nef vl Sl i NP sl NP P e Nl P el N el P Nl st ol Nl Mk ed P N

VS,

ACCUTRONICS, ACTIVE SRRVICRE CORP,, . Qa-d—/ﬂ

AMRERICAN NAIMNEPLATE & DRCODRATING G0,,
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AMERICAN PRINTER & LITHOGRAPHFR C0O,,
ANFRICAN PIVE™ TONPAMNY, APRCQ,
APPRAVED IMDUSTR TAL "TMNVAL, IVO,,
ARMOUP 2UARNMACTIITICAL, ARTTISANM IIAMD
PRINTS, ASHLAMD CIEMTICAL 0.,

AvrmgR MO TG TRIPANY, TADRR
"ILFS, IVC,, NFLDEN FLERCTPICAL
PRODUCT™S NIV, NF COOPRR THDINSTPIRSG,
I™MC,, BRETFORND HANOIFACTIPINIG, IMNC,,
BYTLER SPRCIALTY COMPANY, INC,,

ny DPRODUCTS NMAMAGFMENMT, CALUMRT
CONTAINBR, CARGILL, IVC,,

CuSMALLOY DIVISINAM OF PISHER- CALD
CHEMICAL CO.,, CHICAGO ETCHING CORP,,
CHICAGO MAMEPLATE COMPANY,

CRICAGO ROTOPRINT CO,.,

T8 C INDUS™RTIAL MAIMTRMANCE CORP.,
CI™ OF fARY, TIHDIAMA, C,P. CLARFE
RDIVISION NOF SFNFRRAL TNSTRUNENTS
cnrp,, C.P, AALL 7N,,

Ne2. INORGANMICS, COMI'AMDER PACXACING,
CONMNOR FORFST [NDUSTRIETS, CONSFRVA-
TTOMN CHFNICAL, CONSUINERS PAINT
SACTORY, INC., CONTINEMTAL

MYITR CAP DIVISION OF COMTIMNENTAL
CAN COMPANY, COMVERSIONS MY GERRING,
COUNTY OF DU PAGE, ILLINNIS,
CROWAIE, INC., CROWN CORK & SFAL
co.,, INC., CULLIGAN INTERNATIONAL
COMPANY, CULLIGAN WATER CON-
DITIONING, INC,, FRANRK J, CURRAN,
CUSTOM METALS PROCESSING, -
DAP, INC, OF BRECHAM COSMETICS,
DAUBERT CHEMICAL COMPANY,

DRURL IN COMPANY, DOBSON CONSTRUCTION
INC,, DUO FAST CORPORATION, DU~-TONE
CORP,, HAROLD EGAN, EKRCO HOUSEWARE
CO., EL-PAC, INC., EMBOSOGRAPH DIS-

)
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)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAY MFG, CO,, ESS KAY ENAMELING, INC,,)

FTHICON, INC., FFLT PRODUCTS MFG. CO.,

FL. INT IMK CORP,, FURMAS FRLECTRIC
co,, GFRARMASTRR DIVTISIOM, RNRRSON
FLECT™RIC, THE SILRERT & TENNRTT
MFG, CO., GLD LINUID DISPOSAL,
HENRY PRATT COMPANY, J.M. HUBFER
CORPORATION, HYDRITF CHEMICAL CO,,
FMTAGL IO CYLIMNDER SFRVICFE, IMC,,

)
)
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JOHNSON & JOHNSOM, J & 7 TIN "[LL
PRADIIC™S, TMAACY P, O0,, SLAMOTIA
CRRYTCF CNRDOPATIN', T ANTM™N
SUEMTCAL, LINUID DYMAMICSH,

LINUTIN WASTR, INCORPORATTD,

STRYT JIARTRL, TIASOMITD (NP PN-

TATICH, MEHWHARPTFR “URMICAL A, ,

RTAL RRCLAINTING CORPONATION,
METRAPOL TTAN CIRCUITS,

MIDMEST RECYCLIMG SNIPANY, HONTANMRRY
TANK L INFES, 'INDRTON TYIOLNIL ING,,

“R. FRAWE, INC,, HANSCY, IWC.,
YATINNAL CAN CORPORATIOM, MAZ-NAR «O,,
NUCILFAR DATA, INC,, PPC INDUSTRIRS,

INC,, PASLODE COMPANY, PTRRCT & STRVENS
CHFMICAYL CORP,, PIOMEER DAINT PRODICTE,

DREMI®WR PAIMT C0,, DPYLR=-MATIONAL C0O.,
}=-TL,ITF, "EFLECTONR ITARDWARF CONFE,,
BEGAL TURFR, RELTIANCE UNIVEREALL, INC,,
RICHIARNDENM ~RAPNICS, JInnN RAZCT,
ROZIEMA [DOSTN IAL "TASTR, <TT,., CAR2LRCE
HAMDOFACTURING, SCROLL®% CORPORATION,
S5CRAP HAULFRRS, SHRRWIN WILLIADLS
CONMPANY, SHELD COATINGS, TVC,.,

SIR COMTROL CHOMPAMY, SRKIL CAMPNARA-
TINN, SPRCIAT, COATINGS €0O,.,

SOUTHERN CALIFORMIA CHREMTCAL,
SPRECIALTY COATIMNGS, TNC,,

SPOTNAILS, INC,, STAR TRUCRING, STRRNM
ELECTRONICS, INC,, JOE STRAUSNICK,
STUART CHEMICAL & PLAINT, INC,,
SUMMER & MACE, SUN CHEMICAL,

SYNTECH WASTE TREATMENT CENTER,
TeR.Co, TEEPACRK, INC,, ALFRED TENNY,
TH IELE-ENGDAWI., INC., THOUNPSOY
CREMICALS, TIFFT CHEMICALS,

TOUNFY DISPOSAL, TRIPLE S, RTCRANTS,
UNIROYAL, INC,, UNITED RESIN AD-
HESIVES, INC,, U.,S. FNVELOPE, U,S.
SCRAP AND DRUM, U,S, STEFL CORP,, NI~
VY RSAL RESFARCH TLARORATOARIES, TNC,,
NMMIVERSAL TNOT, & STAMPING CONIPANY,
VANDRER MOULFM DISPOSAL, VYTLIICCL
CHEMICAL CORP,, WICTOR GASKRT
DIVISION OF DANA CORPORATION,

YARMER FRLECTRIC RRARR & CLUCH CO.,
"TARWICK CPEMICAL, "JTASTE RRESTARCH &
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RECYCLIMNG, YFROX CORPNRATION,
sthar 'mmidentifiaa nersons,

and

Thkira-Par+~v Tofandants.

DEPOSITINN OF RICHARD BOICE
Auqusc 1, 1990

s N
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The continued dgpoeicicn of YTCIARD
I IN PONINF, callad Yor cxaminarioen vy +vhe
Defendan:s,.pursuant 70 notice and pursuant
k2 ths provisions of khe Foadaral "ulae of

Civil Procedur2 nf rhe Inited “tates

&)

istrict “ourTs, Perraining o the o akina
of rfdevoaiticna Eor t+rhe purnose nf
discecvery, raken betftore Arnold ',
Goldstine, a Wotary Public and CercifEliaed
Shorthand Reporter within and for the
County of Cook and State of Illinois, at
227 West Monroe Street, on August 1, 1990,

commencing at the hour of 9:00 o'clock p.m,

______ < - ~ Y lase & osara Ny TAAN ~L
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APDRARANCI®E ¢

Mr, *lin 7, Tenanbaum and

"re Loeonarc . Cclnman

Trial Attornev

mnvironmenral "nforcement Sacticn
Land &% M"atural Resources Division
".,S. Nepartment of Justice

P. D, Tox 7811

Nen Pranklin “tation

Washington, D, €, 20044

-and-

r. ‘‘{tchael 2. TNerman

Asgistant Pegional Counsel

30lid "Taste < "morcency Respense ranch
M. 5, "nvironmental PFrotecticn Acgancvy

23ﬁ Tourh DNearborn Gtreoer
Chicaao, Tllinois 50604

-and-~-

Peter 1, Moore

Asgistant Regional Counsel

U.S. Environmental Protection Agency
Region V

Office of Regional Counsel

230 South Dearborn Street

Chicago, Illinois 60604

appeared on behalf of Plaintiff,
United States of America:

~ Lo B T VU S LAl B o T ANA ~y -
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APPRARAMCRS (CONTINIFD) :

Yre 'ichani T, "™l.axenain
ildman, Tarenla, Allza ¢ TLvan
225 ™agt "Tackoy Mrivoe

"

Thicaan, IZ1llinnis SN60N5-17272D0
apoeared on henhalf of
Fonn Tonvral Jorpor2inion:

Mr. "1lliam G, DNicker=z
Qicdley & Auzgeir

Nne Pirst Yational Plaza
Chicaqn, Tllinoilz £04A03

appearsas nn bohalf of
Pre Finish Metals, Tnc.;

fire CTarl 7, Tillaemann
Sonnenschein Math &% Rosentrhal
Nne !Mercantile Center

Suite 2600

St., Louis, Missouri 63101

appeared on behalf of
Desoto, Inc.:;

Hr. Joseph V. Karaganis
Karaganis & White, Ltd.

414 North Nrleans Qtraet
Chicago, Illinois 60610 g

appaarod on hanszlf of

American Caog “opovany, Tihe.s;
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APPRARANCES (COMTINURD):

v
~ -T LN

FE James ™, i

r ?
uth Teparhorn Scrrer
o, I1linois GOAO5S

appeared cn aebaif ~f
Tramiar Toatinas, Tnc,.:

r., Tdward 1, Lpahv
Leahy, "i1senberg L “raosnkol,
2092 West "Mashinaton Strsac

Nrticaqo, 1l1linocis N50F%

apeearced on behalf of
Scaolle Corp.:

Mr. David S, Finch
NecDermott, "1ill £ Fnmery

227 West Monroe Street
Chicago, Illinois 60606-5094

Mr. Richard S, VanRheenen
Cromer, Faqglesfield & Maher,
Station Place

200 South Meridian Street
Indianapolis, Indiana 46225

inpearcd an

ha
g & € min Ma11 O
-
’

Thnce, ot ual.

Jampanv,

~ ~ . Y o' LaTie BN of TANA
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(CONTIMIINND) @

LY

ir, Tonn ©, Adans
Tavlier, 21l zr, Srrowi, Tofdioaal s

Tarlatti
33 Worth Lai
“hicagqo, 1

appeara2d nn behal!l »f

Par kv

Mant:

Efs Sesorwu, v . :

n Mg, Tarol Doraa
Sovfarth, Shaw, Fairweacher Tep 21 e0n
10 55 Tast Ponrne “troet
12nrd Tloor
11 Zhiciacec, Tllinois 60507
12 appearaed on behalf of
storoln, Tnc,
13
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15
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19
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21
B30}
21
24
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QTICNARD RDWIWN ODICH,
havinT bHaen "Nreaviously lv oLsworos,
was =xamined anpad taerifipa fnrener 22 - Jtlow s
CIRRCT "YALTMATION
(CONTIMNITTR)
nYy MR, *INCT:
N, Tack on -he ra2cerd.
This 18 the continuation of Standard °
Chemical Company'e deoagition =% Zichart T,

“nice, nursuant t5 notice.

2er i)l under sath,

Thea we were last todaethos, Mr, Tolcos,
you testified in parr about stateoments coantaine.
in Part III of responses of the fISRPA to
comments from respondents on the Midco I and
Midco II unilatéral administrative orders, a
document that {s or has been marked as
Deposition Fxhibit 50 in this deposition,

And as I recall your testimony on Part
ITTI of Fxhibit 50, it relatad zo an imnression
o€ had faith =hit 7ou formec about =ho
performance of ERM and the defendants in this

lawsuit with respect to preparation aof the RPIFS,

- . - ~ . e -~ - . AN A -
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I would call vour atrention to Fxhibit
0, ff rou pave o ropnv 2D i:. TI a0t, T vhank

can wrevide vou »ne, and ask vnu mo rurn $o Parr

NEEf :he racord “or « moment,
MR, TFENEMNBAUM: Thila we are waiting, can T
“Jdst reincormecrate 71y sbjection?
(Discussion had off the record.)
2ack on rhe record.
As we indicated in rhe pnrevious

s»uws1ons of -hig depomition, we obiact vo zhis

(o]

1ne of cuecsetioning on RPA's decision-makina

U

nrecoess and as 1c relates and 5o on to
rocord-review issues, And we continue to objact
) thig line of questioning,

Subject to this objection, we are
allowing the witness to annwér questions only
when there is a sufficient foundation created
relating to this issue of the impression of bad
faith.

And we assume that when wve ask
ru-=stions ac Jopositions snart we nocico, rthat
counsel for Standard T will likewise allow us to

ask auestions on rhis issue of the impression cf

P mmemee d - . et Ja e d - AN TADYN o JUNE RS
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had faith and surroundino circumstances as wa
are intina,

P, FINCT: "o o~ae reenre L5 ool -~arp, we 13w
sverv arvrantion L f coarpriteina <ho covorcomong
zs8k apprornriare "uUestions relatinag w0 ~ho rs8c
nf “r., Nolice's imprassion o2f haa fainn.

Tnappropriace TMesTiont on rha
subject, however, would i1nclude cuestions that
caak informarzicn *ha=w wnul !l invada “heo
acttecrney~client or work nronducr nrivilea-s,

" "y, Toi1ce, have vour Joung Turv T af
F¥xhibie 307?

A, ‘es.

N Mow the first sentence of Part 1T unde
the subcaption, "General," reads, quote:

"A number of the
respondents incorporated
incorrect or misleading
information and assertions
in their comments,"

Do vou see santenca?

Neo Vas,

Q. Is it your testimony, Mr. Boice, that

rone of these incerrect or misleading scatement:

P ma e owe I - -~ M e demae ] . AN "TNnAan ~ry oY
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had a role to plav in %“he formation of

‘mancession of bBad ‘airern Lo whi
)raviously rrstified?
A T =aver 3Iva==2a that.

n, nRav.

ch rou

this

havae

Please look =3t statement rnumber 1 and

ragnonse pumbaear 1 on rthe fipse

A, Yes,

n, Ng raou see that?

A, Yps,

N, Nne moment, rlcase.
Ts i* vour imprassion

rtatement set forth ir statement numner 1

Part TT of Fxhibit 50, that is

naqo

“har

of mart IT,

rthe

s that the risk

svaluation was performed to demonsctrate the

existénce of an imminent and substantial
endangerment, was part of this impiession of bad

faith to which you previously testified?

A, NDkay.

Well, previously all the discussion had

been rogarding RRM,

o, Righe,

A, This now is a statement from one of the

respondents, not from FERM,

under

T mmmemwd o ~ Al dmitad nYC

TAIN

AL d - .
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Commi{ttee,

n, I ~hink art
connio Sing i oin she

A, T gquess 1v
meme Srom Tov 3ail s

D, Also R0 rnhn
a2t ane point you res
of vad faith vou fcr

specifically

at FRM but

one noaint, and if
TTANNCrLTT -
TAE, see, 1Y% a2
no "lisie fillano,
rocora i clear,
ti{ifiaa =hat +his :
mada was nont direc

was

cofendant aroun aepnnvajly,

1f vou-'wich I coula
zha rransceipt 2f <hiz snpezi
castifiad,
A, I =hink, yes, che
vell as rthe nerformance of =h

gava2 me that overall

n.

A,

0

did

Al; right,.

In connection with

a

L dco

impression.

the Midco representatives.

~erformance

vou wi

or

I should say the Midco Steering

statement number

2n

diracted toward tha:

Truscees

you ever advise the Midco trustees or ERM --

MR, TERNRENRAIUM: T don's want o intorrupt
vau yn the niddl -, but T oam nor sars L5 ovoun have

vet established whether the impression of bad

faith ne 12 reforring to involves this statsment
T mmuswmom 3 = ~ et lredad e (o s BV of TN [l ™ ~ - -
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R, TINCH t :houcant T nac.

'iRe TEMREMNBAIL: Me. Je was confused about
winecther zhis relatae ¢ “RM or not 2nd vou
wiscussed *“hat.

rRY IR, FIMCH:

~, Al rign-,

Was this impression of bad Eaitb to
yhicn vou have »nrovicusly testifiszsa ralarved in
any wav to the statement contained in statemenc
gsumbaer 1 of Par® IT of <xhibity 30°

A, T think that 4statement would have
contributed o my innra2gsion.

Qo All rigaht.

A, Along with all the other things we have
already gone over and information in the
administrative records regarding théir
Jerformance.

Q. Did you 2ver advise the Midco truateeé
or anyone at FERM that the risk evaluation vas
rot performed or was not intended to be
performea o Clepnonstrare rhe existpnce 2f an
imminent and substantial endangerment?

A, Nkav.

L 3 . - o I Iy RPVRY W SR anr *TANAN ~ae



1 FPirst of all, -hisg statemen=s raf
M wgaan’'~ carfer w0 P> 10RO SgArOSTMAenr AanTil
? in the s2meaizl wnvesriassrvar 2r “ramsybil

t
3.
-

It

rnftars v rhe risk

5 conductoed by 2RC, whicvh ag noornorawan
H “he unilateral 2dministravive -rasr,

~J

3 | that

this

Ang

a ~she vholon
10 and subsea

12 ipproopriacoe.
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was the whole documentation

the implicarion of

Tha

syaluaticn w2 havse “oar

ntial ~ndanasrmenc,
S0 gur r=2s{Eonse Lo Thart 1o gune

<hat, namelv:

"The "risk
esvaluation refersnced is
that conducred by TRC

Management, Inc, and
attached as Appendix III of
the Midce I and Midco II
UAOSs, It was prepared in
order to supplement the risk
assessment in
conduczing an
the acute risks to the
to rhe

public heal+h dun

Jtaromant

we hava

che Zmmowasne

oy

LA I

-
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zites, and thus to further
:xnicre *hz: sxtent SC the
1ctual or =-hresateneaq

impilneat ana substanvtial

n

sncangarrent o nuﬁan aeal th
due =o bazardous substances
1t facn 3ite. The "TI/FSs
themselves provide

irfornatiosan —har a1n inminent

14

and substantial andanaerment
«0 =ha nubllc nealth and the
anvironment nmay »xist Jdue o
notenzial, subkchronic and
~chronic exposures to the
hazardous substances from
Midco 1 and Midco II sites."”

Q. You just read verbatim the bulk of the
nfficial response to statement numbar 1
contained in Exhibit 50, correct?

A, That's correct. I think it is quite an
appropriate regponse,

n, Nkavy.

Did you draft this official response

contained in Exhibit 507?

T Aw e« LI . B R B R La e Y < TAAAN o I P,
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MR, TWNRENRAUM: Obijaction, instrucrt rhe
Vitness 10t TD NSy sr. TUoresilt T1ACavect Lo
compilaction of rncord asciarcnal dogcumenes,

"B, PINCH:

TR, TRNTMBAUM: Mha Aapncev alibosracivo
prrocess,

‘iR, PINCH: aency delibarariv-s nroceen?

MR, TENENBAUM: That is who i{n the Agency

yrote +he Sirst draf:r an *hiz, That 1¢ vhar v
said.
TR, TN T cntizlca ¢ tnow wunceror

rhis witness' verbatinm r~cirtarion nf <hiv
ragponsea ;racks 1M 2qually woarhavim fs5rn rhe
inmpression that he perseﬁally had cf <he i1zsues
raised by statement number 1,

And one way to findlthat out is to ask
him whether the langquage that he just read
varbatim into the record is his own language, or
the langquage of somebody else that he is now
adopting,

IR, TEMRENRAUM: I think we have qone ;ékancv
Zrom the issue =f imprnssicn of Lao Toith,

I mean, you haven't even focused in

an -- tho witness has indicated that ves., he

L R ~ P BT JEES IS SO Y o Ra I AN e
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thought that nart of niag impression »f Had Fai--
had seometning ~o 35 <73th hin, U= sy -aven!

ayvnn found our 11N wvnar wav uwmb, Yo cavey o ctone

awav from rhat,
R, FIMCY: T have 131d @+ moros =shan  oporas

foundation for this linra *f nusstionina,
IR, TEMENPA?: Yoau ‘a1d 3 ¥Youndaation, ~h -

vou started asking questions nutside of the

relactes ~¢ nhe mprzusion 3L o0ad Sayrsn, Plhon i
“here is something he needs w3 zxplain sbout
*his as c¢2 vhy it constribured vo his impregsion
cf bad fdaith, he can 4o chat,

"R, FTIMCHE: T think perhaps if you were
asking the witness questions, you may want to dc
it that way, but I choose not to.

I also choose not to arque with vou,
Alan, on the record. In order to expedite this,
I will ask my questions and you can just issue
vour instructions not to answer if vou s0
200350,
Q. Did you ever advise, Mr. Boice, any of

the "idce frustees or anvone at FERPHM rharw 2nv

T Aammnwd ~ L o B B B a2 bR Nl M d ~na v
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risk assessment or risk

ayaluation craeparod L=

Tonnecrioh yirn e YT/T0 gnn taLrg Yroaareea

arder ~0 nddreass -he ~¥i15tonc2 L f an cmmt Sanan

and subsgezntial sndangernoent?

"R, TFMENIANIM:

Tpjacrian. TG

sunaei o

You are askina 1 #iffarenv ~rasstion.

‘R, TTNCH: I am also 1skinu 2Dous o

I am nst asking
TR, TRENBMDADY Yol
now.,

MR, FIMrn. T agsked

a0 an

sbour —--

- . - PEN W]
2oUT STna L

ibour rhe "I/PQ :n apdr

to make cl=ar :-he connection in which mv

question was framed.,
MR, TENENBAUM: This
whether or not the RI/FS
performed to demonstrate
imminent and substantial
MR, FINCH:

meaning of R©xhibit 50,

onlvy a1 lawyer, lre TGLC

has nothing to do with
evaluation was
*he existence of an

endangerment.

Alan, you are now arguing the
T am norc =2 judas, T am

@ 1T 3 wliEineas,

I want to know what he thinks about

this subject matter, not

how vou wonuld

| I Y ~ eV 1 s & e

AYrEr TASA ~er -
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characterize it,

R, TEMRENPANMM: e qlraady tala wnat choe
ctactement nerrained ko,

-G tave iR oYour tuestienh adopted n
1issumption or nremize vhich wvae Jdiffer=nt than
vhe witness danswered. So T will object on the
Jrnunds it assume3a facrs not tvo =vidence and no
foundation,

N, FINCH: Thgra 15 no assumption suilt
1nto my auestion at all. It is just a simple
cnsstion.

oula the rsporrter plsase read it back
»n the witness.

(The quastion was read.)

MR, TENENBKUM: Same objection, Vague and
ambiguous, incomprehensible. If you can
under stand, you can ansver it.

A, You are asking whether ERM, {if I
specifically told ERM that anyéhinq in tﬁe }1sk
assessment could be used in documenting an
imminent and substantial =ndangerment at the
sita?

BY MR, FINCH:

. That's close =nouqgh,

y-t

Ja

[e®]

- P - ~ . v - ~ N - " AN A ~e .
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A, Nkav.

hg far 48 L an fomembac, D ewvasw

~pecificallvy =o1ld ™M™ =hac,

. Jow spbour ~hiss "i2CO “ruUmv@e st
A, Me, T nevar =ola rhrm chart,
0, Bid vyou sver use :fhe nhrasr» tnriagn=>

and substantial sndancermany in 3lladina 2z ~av

risk assessment or risk evaluation?
MR, TEMENRANNM: Qame ~2nzinuina shiveinn,
A, In wnat?
ny #p, =2IMC':
e In 21luding o anv rili3k assassmwent or
risk avaluacion,
A, You mean when I revi~awed ccmments on

their risk assessment or their risk evaluation?

N, Yes,
A, No.
Q. Did you ever advise the Midco trustees

or ERM that there was a question of imminent anc

‘gubstantial endangerment to be address.u at all

+*+hrough tha RI/FPS process?
Ao MMd T norgsonally dviae chanr of thar?
MR, TFENENBAUM: Same continuing objection.

"MR. FINCH: Yas,

- - Al - ”~ - v e ~~ . I B T Y ~n
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A, Nkav,
"nll, .+ ‘o ayirgent 31n 5 lan af PDA
s“uidance Jdocuments tha¢ =he ¢isk assessments ira

taed JdJetarming whechpr -n imminoent anc

gl o)

substanrial =:ndangernent at rhe site.

BX1ST

nye, T don't *nink I specifically

Fhae,

Please take a4 look at statement number

"xhibir 50, No you see that,

A iTh=tum,

~n, Tt would he wasier for the raporter if

vay were to0 answer ves oOr no,

A, ™at's correct.

N, I3 there anything in statement number 2
as quoted in Fxhibit 50 thaé had a role to play
in the impression of bad faitﬁ to which you have
oraviously testified?

A, I would say no, It just indicaées that
they didn't review the risk assessment very
thorouahly.

N I: indicartes didn' % raviaw the
risk assessment thoroughly or that they didn't

share your understanding of the meaning of the

Lo la I of TANA Vo “UNE R
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20

risk anssessment?

. Phar ~hevy wrn? - rovieyw o 2tk

Assessment thorcuahlv, Thay iyani~ 'nsder *+ann
how it was wone,

n, 153 zhere 1 difforconcs birtwern 2ot
reviewing a document thorosughly ana ant
undarsvanding now . rlocument Jr.ﬂ Aracnuuyr
evinced in a document was done?

\. "all, "asicallyvy wv impresgsion 1% Trem

this ~- is that rthev ‘didn't review “he Jdocumenrt

rhorcuanlv wnounnh =0 Arepar~ ~“his CUMITENC,
30 they wrote 3something rhar wag pasically
incorrect. And thev are zaving rho risk
assessment conducted by PRC madz certain
assumptions and that chosa statements are

incorrect.

Q. And the only explanation for these

ano

incorrect statanents is a failure to revinw a

document thoroughly?

A, You are asking about my impression,

riqght?

TR, TRMAMNRANI: Mor onlv 13 cherz 0

foundation, you are asking him for what somebodv

else had in theair mind. Rut, he alrnady said

¥ memmmoesd o~ -~ la BC UK TR~ P "nAar T1AN ~Y
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this wasn't part of his impression of bad faith,
T rhaink,

Al "ignr.

R, TEMNENTBAMNM: ¢ why don' -t we move an?

nY MR, FINCH:

N, Please look ar statement number 3 in
Parz TI of Fxhibicr 50, and %ell me whether thac
statement as quoted in this exhibit had a role
5 play in the impression cof bad faith *o which
vou have previously testified?

A, I would say no2, *hat .t 18 =-- jusc T
think reflects a lack of understanding hv FRM »of
rigk assessment information.

0. Okav.

So the record I clear, you are saying
that the coﬂclusions that were made by ERM about
the so0il ingestion rate that was utiliz;d by the
Aaency were conclusions that you do not have the
impression were reached in bad faith?

A, You mean the statement they made, you
are saving that che statement they made, whether
or nct thar contributed ©0 mv imnrassion of‘had
faith. I would say no,

0, Nkav.

R e X . - ~ .Y T 2 e Lol B of “nn A m~y S
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The statement nade thart the risk
~yaluation i3 ‘ncorr=et accordisag ¢S St LAane

dccument that iz quotra i Ttatoment ournsy

Ty

1180 had no rele o 2lz2v :n veour aproesg<:on
pad £ai+h?

A I said that antire statement, statomo:
aumber 33 )

N, Had no role to play in vcur imoression

~f bad faith?

Ao Thar is whatvr I saia.
Ve Nkay.
Lat's leok at -=tagtement nunmnbar ! in

"art II of Txhi{>bhit 50, Nnes ~hat sraromanpt a

"

quoted in Fxhibit 50 nave anv rsle to nlav in
your impression of bad faitn?

A, I think that probably contributed to m:
impression along with all the other performance
problems of ERM,

Qe Okay.

Let me quote for the record what
statement number 4 i3, Nuore:
"The luagsr centonce
of paragraphs W or X of

Section IV of *he 106 order

LA ~ Lo B0 T TR ISR VR SPPRPY Lo e Wl TnAaN ~U e L -
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for Mideco T or Midco II,
rrspeczivaely, implizs chac
t+he =alr “asund at rhe z1t=2s
is related vo =zhe ‘iidco
activities, T™his 13
incorrect.”

Tow Jid <hat statement -t 1n what
respect did that statement have a role to play
:n vour impression of Rad faith?

A, Okavy.

No you hrave a copoy of rthe unilataral

raministrazive oarder?
N, T nrobably do,

Can you answer my auestion without
referring to that copy?

A, Well, I think 1f you look at that you
will see that all we sald is that some Of the
salt contamination may have been contributed by

Midco I site or the Midco I operation.

Q. Midco I operation, what do you mean by
that?
A, 711, okavy.,

Well, he says right here, the statement

For the -- the last sentence implies that salt

T i e~ e 2 ~ ~ L I N B AN - TAAN ~e ot
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found at cvhe site is related ©o H?dco

activitieza, Ta gran' - ==
“That we gaird igs that we rthcecuaght Comae
the =salt may =ave come “rom rha “iuco
activitiszs,. Ves.
n, Okavy.
A, Jut, the way he savs ict, it 15 like ~

is implying that we are implving that all the

came from the videco activities and e sr=

aalt

not implying that,

e didn't irncicate *har in che

unilacveral z2dminisctrative ordcr.

N. You say he, "he is he?

A, Thoevear preparecd the comments fcr FRM,
I guess Roy Ball and Flsie Millano.

0. That is yvyou mean when you say he?

A. In this particular instance, situation
vyes, that is what I meant,

0. You say Midco activities. I am not
sure I know what is meant by that phrase.

MR, TEMENMBAUM: Iz that his nhrase, is cha:

in the order?
A, That was my phrase, It is probably nor
in *he order. I quess I should sav the Midco T

- ~ .y T v Laliel

-
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and Midco II sites.

7Y MR, FINCU:

N, Did you mean rhe manner in whnich the
s5ites were operated and mSintained ¢r 1o you
mean somerhina »lse?

A, I will revise my statement to mean the
lrdco I and MiAdco IT sitee themselves,

N. All right.

S0 =xplain to me how this srtarcement had
2 role to play in vour jimpression of bad faith?

A T jusr w«id,

0, T understand'how vou disaaree with the
stracement, but I don't understand why vou
conclude that chat disagreement may have evinced
bad faith.

A, Well, they are misstating what we said
in the unilateral order. -

Qe 80 the record is clear, they are
misstating it because you think they were
implying that all of the salt found at the sites
was related o the sites, and vou understand the
198 erders un <he nther hana vY¢ have #ratod snlvy
that some of the salt found at the sites may be

related to the 3ites?

Ff awmmvmwd - L et At d bale I 4 1TA%N A 4 me .
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A. I couldn'® follow vou, vour statement.
Da All raichr.
T want #0o 7Take zura T understand vnatc
vou are testifying tc¢c, “Yr, Vaitce, 850 1w T
break this aown,
Your understanding of what i3 ~eant

the material nuored in sStatemont number 4 g
that the drafter of that statement is accusing
RPA of implvina =hat 211 »f *he <al*s F2unc ar
the ™idco aites is related to Mideoo acmivitios:
i3 that correct?

A, T think what T s5aid bhefore, na T thain
I alreadv made it clear, i3 rthat thev missrate’
what EPA put in their unilateral ordar,

0. i am not sure T understand how they
misstated what EPA put in the unilateral order?

A, Well, {f we get the order, we can read
what 13 in the order and vou can read this |
sentence and you can see how it was misstated.,

Q. | I want to know what your understanding
is 1s you sit here now.

"R, TREEMAAMNID: Nnly 1f veu o :re ables o oae
that from ﬁemory.

Tf veu are unabla to do it without

T n e e T A - o JIP TR [PV S, ha B I T AN M~y 2
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looking, then you have to tell him that,
A, I think T already answerzd [t.

They indicatrted or T should say ©"RH
indicacted in *heir sratement number -- ~his --
in their comments on our unilatoral order that
he unilateral order impnlies that the salt found
at the idcoc 3ttes is related to the Midco
actiyities.

Then actually wvhat we said i3, T am
prettv sure the unilateral order says that "idco
activities also coulcd have coantribured -- or
Midco activities, the Midco sites could have
contributed *o some ¢f the -- cto some of the
salt contamination,

RY MR, FINCH:
Q. So what is the difference?
A, That is based off the top of my head,

Q. What i8 the difference?

e

A, If you want to be more perfect, we can
look into the unilateral order itself.

0, The order I am sure speaks for itself.
I want no krow the Aiffsrence beitween -- I don'th
understand the difference between your

characterization of what the drafter of

fAamanrdia L NfAalAdeednao 278 1NN Chd Ra~na
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statement 4 said about the salt and your
characterization »f what vha 1dmisisreznivo
order says about the 2zalt, Thev -=ouna rhe =same
TC ne,

A, “lell, as I said onefecrwe, ~he ordsr sav
that some of the salt could jave aome from the
"1dco sites, and in sratement 4 thev seem o
imply that we are saying that all the salt came

from the !'idco activities,

o, Nkay.
A, There 18 a diffesrence,
N, The diffarnanca between some of che =al.

on the one hand and all! of =zhe sal: on rhe other
hand, rigqht?
A, Yes,
Q. Okay.
Do you know where the salt at the Midco
site came from?
(Conference between the witness ana nics
counsel,)
MR, TREMENBAUM: UHn is goina »n =0 another
subiec=, 92 18 allowed ¢ sk, oruasStions aboun:
the sBalt, assuming that they relate to the

liability issues,

FannmAarsa £ NAalded+inn 718 117N Chd e
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MR, FINCH: “es, The salt does relate to
liibilizv,

A. ‘That we have information osn is *hat at
“ideco I 1t arpears varrvy likely =nan 2 nortion cf
ithe 2alg, »nossiblvy a large norrien, canme Qrom
run-off from ~he Indiana Department of Highways'
Facilitv,

Also we have some information on
disnesal of chlerinz-containing wasrtee 3t the

“idco sites,

n, Chlarine or chloriae?
A, Chlorine, Chloride,.

For :xamplece, a "Ninnesota firm was
r2ported to have dumbed pickle licquor at the
Midco I site in the Robinson deposition.

And at Midco II information we have
suggests -- or, not only suggests, we have
depositional evidence that US Reduction dumped
aluminum waste, some type of high aluminum waste
at the Midco II sites, That is also-high in
chlorides.,

And =zhat probably conrribhuraed =9 rhe
chloride contamination at Midco II and possibly

tha other Midco operations, where the disposal

[ ~ A .Y Y mal2 . L N «nAan L A T
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during the Midco operations also concributed - -
rhaz,.

> N0, Nid JSEPA consulr receords nalnTainta
tha Indiana Naepar+wnent 31 Tealth, a%2r :>pars:
the Indiana Neparrtment »f “nvironmantal
“anagement, in order to Jdetermine sources of
7al+ contaminarion at thg “{deco T oand “tidee TT
sites?

"R, TRENEMPATIM: mor TROY records, s+ TR

r2cords,

N, Right.
A, Just records we have in our own filas,
N, How did they get thers? How did thost

records get there?

A, What records?

Q. The ones to which you just testified.

A, Would vou repeat the question?

MR. TENENBAUM: He wants to wants to know
whather vou consulted IDRM racords ia vour f£il.
in connaction wich Jdevteormining zhe 2ts31a of
salt found out at the site.

A Nkay.

- L4 - ~ - . e Lol B - AN A i
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We have some TDEM records in our files.
Sue, 1 don'r rchank tnev zonwribured =e¢ oaur
nnderstandinag of =ho 3salt contamination,

3Y MR, FIYICT:

Ne B0 thev contribute 0 your
under standing of rhe sources of the salt
contamination?

A, Not IDEM records, no,

N, Anv rocords from 3ny Indiana
qavaernmental naencvy, such as Tndiana DNepartment
wf Tignways or Dapartment of T:ansﬁortaticn?

A, Yesg, T™h=e Indiana Denpartment of
"ighways, we have their 104 E rasponse to our
104 ¥ request,

0, How did the Agency learn about US
Reduction aluminum wastes at Midco II?

A, Okay.

Well, the RI showed thﬁt there wvere
high aluminum in the soils, And we had a
description, verbal description, thar it looks
like thi3 1z come tvpe of seconcdary aluminum
sroal*ing wast:,

So we looked, up the only secondary

aluminum facility in the area i3 US Reduction.

| ~ ~ . .t Lathe BN of NAAA s~
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In addition ro chat, %=here is the
Popinson depasirtior -nar stacaes rhar 1L
naduction wastes ware =umned or uveed fFor “i1l1lin-

~n the “iaco 7T site,.

Ve Nther <thar =the Pobinson iepogi~:sn —-
A, Ny arouna the Midco 1T site,
0, Nther -han the Robinscn aapesiiion 1n

the fact that vou identifiad 1S Peduction as a

t

aluminum waste or aluminum cmeliéting frecilitv | »
zhe area, rdoes the Aaencv have anvy informacion

sonnecring YIS "epaucvisn'as aluminun wvasraes wC

A, Yell, we nave =he -- wo pnave ctheur
response to our 104 R request, intornation
requestc.

Q. And you read that response as
indicating that US Reduction gsent aluminum
wastes to Midco TI?

A, No. It indicates they gencerated
aluminum waste.,

And, of course; then connecting that +-
cha ether depositiorn, »5r hn yrhor —-=- vhy
depositional evidence and the other information,

thera2 'ig additional svidence that sinces rhey

- el et d - ke e I 4 1NN b T PR
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aenerated high aluminum waste, that it could
nave qone un “ne ito,

n. “That o%her informaniosn?

A, "Thicn o=har :nformation arne vou
cefarring =07

N, You jiust alluded -0 other information.,
in addition =o *“he Robinson deposition and the
104 ® response submitted by US Reduction, on the
haeig of ﬁhich "PA concluded that 7S Reduction
3ent aluminum waste to Midco IT,

Ao Tlgnc. The verbal, the wvisiblsa
Inscrintion of 1t.

a, Visibles descrintion.

A, By rthe remedial investigation
contractor and the analytical results in the
remedial investigation.

Q. Okay.

Visible description of *ho remedial
investigacion contractor.
Nescrintion of what?

A, Of tha wastes, of the £ill material at
rhe jiidce TT size.

0. So the remedial investigation '

contractor ook a look at th= fill materials at

T i w e - d - - ba BN - Y I ~ DS TN ~L Yy - -
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the site and concluded *hat thev wnre aluminum
wastes?

N\, "ell, ha =yaangtad :-tc,

Dy e suqQgestea v, ‘kav,

Tho 1z he?

h, Job Atan.

N, Nid ha =3av athhlﬁn rhayey M7 Paanesaor

A, I think he did. VYes.

e ffr. Alton col;i TPN nhat tAl,sA wer: X8
Taduction Wvasctes?

A 0. Thar IS Recucrticn -=- 0o alvy reld
ng, T zhink he zaid rhnazr ha thouéht imn NMaapconio

“7as *he only
Facility in the area.

0, So,

gseconaary aluminum

it is your understanding that

amel tina

-l‘.lt .

Aten determined who the secondary aluminum

smelting waste generators were in the area and

cencluded that 1S

Reducrion was the only one?

A, No. I think he just had general
information.
n, Just gJenaral infermation?
A, Then we veorifie.d Lt,.
Q. You verified that information?
A, Yas,.
|
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N, Did Mr., Aten tell you that there was
anvechinag 2bout :the =nawurz? of ne aluminum £1i11
patarial that he :zugaested could ke found at
MYideo TI thaet linked <“hac material ro 08§
“"educction?

Ao "ell, ne zaid ic looked gray, I think,
and ash like. And T don't know whv, put he
rhought “hat it might be related to --

“ell, T gquess as far as connectinc itk
*o NS Reductioan, T would say no. That's right,
15,
N, All riqht.

Did vou communicate 1t all, Yr, Roice,
vith anv officials of cthe Indiana Department of
Environmental Management about the possibility
that groundwater from the Midco I or Midco II
s{tes could be discharged to a POTW?

MR, TENENBAUM: How is this related to
non-record issues?

MR, FINCH: Actually this gquestion is not
realated t¢c a non-record issue,

Tut, ©¢ vhag T can naka o record,
officials of the Indiana Department of

"nvironmental ‘anaacment have taostified in

T e e om e d o= - et laml . Lo B I o TANA Vo) [N RO,
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deposition
ind sthers
An
"hat ~ocwit
zestify apo
instrucrtinn
nunstinns.
MR, TEN

Tupstion?

nbout communications wit

1t TSRPA
a T just
n3atanding

ut ~heagae

rhe wign

ENBAUM:

TIAN ¢ Can

{T"ha racord

nY MR,

TTMCH:

M-Iz iG3ui,

wans “ha r=2oorn

h Mr, To

-

Torit - g1llinoness oo

TAME, VOU ard

-
-

efs nor TO onsw

Can *he revorter read the

vou rapeat tha

Was (2adG. )

N, Are vou willina ~o answer

question?

MR, TEN

ENBAUM:

One second,

LR ]
HARL I §

er

itl

- !': [k

ico

e
ot
-~

nuesTion,

cthat

-
|8

ut

It seems that that 13 a record issve,

that is part of our pending motion before the

court.

MR, PFIN

CH: Okay

.

T just want to be clear, wa are talkin:

about communica<ions rith 1ndiviownal

-

QuT i

¢ )

M1

the ambit of USFPA, individuals who are willing

to testify

“0 these

communicatioans

and

see

no

-~ . * AN~
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privileqe or other basis upon wnich te issue
LAsStructiang notT 9 insw=ar.,

MR, TRMNENDAIM: 35 yvou Fnow, nur shimcrioa.
argunds for our <snicerlians no o lnstruct.oon: N
sthis reqgarad ire not rhe issgrtion <~ 21 simwnl
vrivil eqe, bﬁ: they are a much broaaar hasaa
issue,

MR, FINCH; All right. 1 dust want to make
A recnrd on *his noin%t, Alan.

I had intended co ask 'ir. "oica 1
ser:es of aguaestiocns relacina o che Iaollowvwing:
Communicartions hetween ir, "oixce and ITTH
officials over tha nropriety of 3 ~tigcharne
point or *he propriety of -dizcnarage to a POTW,

Communications between Mr., Roice and
IDEM officials over the appropriate standards
for the giving of a permit for such a discharge

Communications between iir. Boice and
officials of IDEM relating to the manner in
which salt contamination could otherwise be
addressed.

N, T anderstand, Alan, charv Yau T agken
any of these questions, you would have made the

obiections vou have made to discovery seeking

L . r At el - ba i N of *P1AN L el
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information on record compilatioﬁ or remeaial
1ction selecricon wnd sould urztiher have
instructed Mr, Bo01ce 20T 0 NSWar c—hesoe
Jupscions?

MR, TEMNENUBAN: Van,

A we haQe indjicatea in our motinn o
vrortectiv-s crrder, the ronors cont2ing ant€ficia
information; it is our understanding that the
record conrains surfflicionw informaction on rhese
ar=as in connection with =ha Aenncvy
decisiorn-rmaking orocess,

0f courss, = 1 hawe inoajcatzo
rapeataedly rhreughout *he course cf -hese
depositions and in our papecs, if anv of the
defendants are aware of any documents or other
information that may have been inadvertently
omitted from the record in this connection, or
in any other connection, they should bring that
to our attention as soon as possible,.

And if we find that they are right
through some ovarsighi, *rhen we will *take
Jhatever steps J4rn2 necassarv o make sure thae
this information is before the court prior to

Movembar,
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So far we have not raceived any
csrragvondence Y‘rom ynvy defandants suagesting
~hat somethina iz mv missinaga.

Mo did receive some motion from some ot
~he defendants which identified a couple, a
kandful, or two or three documents that thev
thnuant helonged 1n rhe record and we sre qoina
to lcok at those, see what the story is on them,

Rut, r0 my understanding, none of those
relacted to the line of questioning that vou
Jreposed, VYo specific documents have been
identified,

If vou area aware of anvthing rhat
nelongs in the record in that area, please bring
that to our attention and we will respond
accordingly.

BY MR, FINCH:

Q. So the record is clear, Mr..Boice,. had
instructions not to answer questions beén made
by Mr. Tenenbaum, you would have obeyed those
instructions and not answered the questions?

A, Yes,

Oe All tiqht.

Nn that basis, I am not going to ask

- .~ _w N PR LR N " Aaan ~e
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specific auestions in *he subiect natter areas
Jurxlineaa 3 ainute aqgn,

And T will #31ks .=, Alan, vou witil

itipulaza s£hat 7 “ave nreservaee Jor raviyw v

ths court Aanv issue we may zsave With vour
nogition on whether this 1s ai1scoverable
material?

MR. TENENBAUM: As lonq as vou are willing
to similarly =0 3rinnlace yith srspect <o cur

deposition last week, on thg 1ssSues where vou

”

iiid not produce a witness ang indicarard vou
would have {instructed vour 7:itness noTt ~5 ZNEwe:
my nuestions. If vou will give me the ome
stipulation, T will be glad o give vou ~hat
stipulation.

MR, FINCH: I can't give you a stipulation
today, August 1, with respect to something that
nappened on the record in a daposition that
occurred ten days agqo or whenever,

MR, TENENBAUM: You were at the deposition
and if you can't axtend that same courtesy,
+hizh T would #xwece chat vou woule have
extended, then I am not going to exctend it here.

Rut, I thought rthat vou would,

L -~ et Jmdal oo~ lalin N ol TN AN ma o .
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MR, PFINCH: All right, Let's go off the
recerd for 1 jecond,

(NDiscussion had off che record.)

Go back osn -he record,

T will ztipulia%e rhat in the
rovernment's 20 (h) 5 deposition of Standard 7
-hat tonk nlace Yast week, *he government made
an adequate record o show the line of questions
it wished +*o0 »ursue Aagainst Standard 7, as =-©o
Wwhich we interposed various obijections,

MR, TREMENRAUM: Nkay, 7ill do rho same

wust for =he record nn another poinet,
we are not conceding that the State of Tndiana
has permitted discovery on these communications,
I was not at those depositions, 80 I can't
really state whether your recitation of what
happened is true or not,

MR, FINCH: %Well, the record of those

depositions speaks for itself,

There is no sense in arguing about what
haopesned in those dapositions. The reacord 13
quite clear.

2, Mr. Boice, I call your attention to

wl
Iy
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Part T of FExhibit 59, Ploaase look 1t =he
statement under caption 1 osnicn chadzE o cu
Follows:
ke infnrmarion in
the cocord doas noz
demenstrate ~<hact there mav
be an imMnminzar zna
substantial endangerment to
the nublic health or welfares
or *he cnvironment Hncause
a3f an acuwual or shroeavenada

taleagse of a hazardous

orders are nct based on
valid findings of an
imminent and substantial
endangerment to the public
health or welfare or the
environment and therefore

excoed TPA's auchoritv under

That evidently is a synopsis of various

commoentgs made by FRM ond varions 106

> R . - ~_ e " ] ~ N . T AN ~e
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respondents, and does not purport to be a direct
Tgortavion Irom inv 3ucn resoonse. |
Mr, Toirce -=-

MR, TENENRAID: it 15 followed with o couple
Juotations,

MR, FIMCH: T know it is, but T am only
talkinag about this ssntance now.

MR, TENTRNBAUM: Okay.

ny MR, FINCH:

n, Mr. 7oice, does the statement T just
czead vorbartin have any role tro plav in the
imnression of bhad faith to which vou have
rreviously tesrtified?

Al I would have to address the individual
parts regarding that question,

Q. Okay.

Let's take a look at comment 1lA.-
Plcase read that and tell me whecher that
comment has had any role to play in the
impression of bad faith to which you have
nreviously testifled?

A, Tkavy.

Well, previously we wvere talking only

about FRIN and these comments were made by the

T o em == e L ~ ™ eV s d o Lo Bie I of TAYA .Y ¥ oo
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M1idco respondents,

e Juse 2o the eocord 1§ oftar —--

A, “RM 15 in thare,

A, PRM .2 lidred a5 amenn +ha ~“amagacar.a,
A, nkav. I quess vyeou =re viaheo, Tkay.,

"Apart from rhe
risks addressed by the
nartial congsent decree, choe
risk to rrespasssrs iga ~he
prancipal Sisk iawnvifind by
cthe Unitea Ztatcg ¢n
connect1ion with =he Mideo
sites, Clearlv, the risk =o
trespassers does not
constitute an imminent and
substantial-endanqetment
within cthe meanings of
Section 106,"
Q. Why don't we for the sake of clarity
addrease that sentence alone.
ous vhart rentvence have ny 79]la 5
rplay in the impression of bad faith?

A, T think the first sentonce would,

T AamA T € MAl Amdd - T2 1NN Mad e~
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Ne Okav.

That -3, ~h~ sontence as follows,
aquoto:
"Apart from the

r1s¥rs acdressed by the

partial consent decrece, the
risks £o tresvassers is the
principal risk identified bv

“he Tnrrtec States in

connection with the iidco
sicwes,"?

A, That's correct,

n, Okay.

Tow does that sentence have any role to
play in vour impression of bad faith?

A, Well, the partial consent decree didn't
address any risks at the site. All it said was
to conduct an RI/FS, It studied thes sites,
basically.

It didn't address anv risks at the
site, other.than payment of past costs, I quess,
N "hat o vou mean wUpnen vou say it did

not address any risks at the site?

A, 7ell, under :he partial consent decree,

T mom momwn s = " MNal dewdid i N"Ne TASN Ml e -




the respondents d4id two thinas, Thev paia for

zome pagt costs ind “hev ranouctan & cemegy

investigarion fa2asibiliry stuay, That ‘ces

2

=2

b o

pud=

aadress anv ricks at zhe =
the site.
0, Yhen vou eav address, do vou msan

findinas or conclusiona?

A, Addressed in the context used in thoa

senecancs, addressad maang ~hare L& io saken
of or it is coverod, taken awav, ™hat vas

interpretation of bthe senuancy,

raw

N, 5¢ vou don't 3re th2 weord addresse
implving subj=2ct matter. Vou see the word
addressed as implying taking care of or
eliminating?

A, Uh-hum,

0. By uh-hum, do you mean ves?

A. That was my interprotation., VYes,

Q. And on the basis of cthat

interpretation, this sentence had a role to pla

in vour lmnpression of bHad fai=h?
N Tg, Alona with all =hoa ocohor
performance problems of FRM,

0. Nkay.

21
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What abour ~he second sentence, quote:
"Zlearly, whe risk
to rrespassers Jdoes not
constituke 1In immEnent and 1
substantial endangerment
wizhin *he meanina of
Section 196, "

Does that sentance have any role to

nlay in vour impression of bad faith?

A,

r.

No,
That apout =ner third ssntencg, guote:
“Thé}e 18 no
evideance that a treaspasser
on industrial property would
3cale a fence, dia through a
cover and then eat
contaminated dirt or drink
contaminated groundwater...

anywhere."

Does that sentence have anv role to-

nlay in your impression of bad faith?

Y2e, T think =30,
How?

Yell, it says there is no avidence, but

L
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in a risk assessment, we don't use /direcrt

wygi1danca, 'te use reasovrabl rrormroil Lav,

Ne “That Jo vyou nean Lv == [ m rorrv,

N, ilnlegg ix 3ctuallvy -~annnns, Low Jo veu
prova ithat it will happen, @Scmeazhing l:ike - hnz

n, Okav.

A, “le use treasonahla prehabilitrv,

reasonable, I quess, possibilities.

\|

", Raasonahle noggribjliriag »r rezasnnabl -

nrovbabilaties?

MR, TPTRMENRAUMN: Same continuilaa obicction,

N, Rasically we use ceasonable worsu-cage
scenarios.

ny MR, PFPINCH:

Q. Is that a reasonable probabilitv or a
reasonable possibility?

A, I'don't know,

Q. You don't know which one it {s?

MR, TENENBAUM: Same continuing objection.
Also may seek cxpert testimony.

A, Y think it is reasonable Dossibilitv.
Tes.

BY MR, FINCH:

N Whv do vou use a reasonable worst-case

| P Ll Lo B B R A ho Bia Niod b B4 Tea Biia § Lo JL TS B S
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scenario?
M, TEMENZANN: Tait 1 -"2ognna,

This is now agekina discovervy on rncoro

{
-
[ &
r

3
-
o

w
-~

138U0S. T wi1ll havse o instruce -=n:

v

to ancwer chat, It is also seaking axperr
testimony, if it =urns out to hHe 1 non-rnecora
issue,
This 1s not noticed as an expert

deposizion.

Y MR, PPTNCH:

Ny So 1£ T ‘inderstana vour 2ommhent, v,
Roice, you find bac faith in =he 3taterent rhat

"avidence™ rhatr o craspagsar woul«d

there is no
scale a fence and dig through =he cover because
the notion of evidence is irrelevant to the

calculation of a reasonable worst-case scenario:

MR, TENENBAUM: Can you rcad that back,

pPlease.,
(The record was read.)
Same continuina nhiaction.
Ao Well, first of a1, it i3 mv *esrtimony,

1t is not v comment.
And also, as T have been rtestifying

throughout this, it is mv impression of bad

T memmawd e Nt ekl e ba e B TN ~L L M aa
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faithe And I think the way it is worded here
1ugqaests *hat we have -0 pavse Some wyD> oL
concrate avidence that =his will 1ctuallv
nappen.
And I think -- 1 “nink -hzaec conrribhu

to mv impression of itheir »erformancea,

Y MR, FIMNCH:

e Because vou don't have to have anv
avidence chat this would zctually hapren?

A, I+ has to be based on some reasonabls
wvorst~case scenaric, which is based on -- thersa

ara certain standard assunntions on the amounct

.of s0il that might be 1nagested in one zittina,

There is probablv some evidance for thart.
0. Sitting or settinqg?
A, What?
0. Was your word sitting or setting,
MR, TENENBAUM: Sitting or setting?
BY MR, PINCH:
Q. Ingested in one --

A, In one,

n, ~- atcring or uetzinag?’

A, One, at one time,

n. All right.

| B N Al Akl e Aanr 1A AN NV d me L.



P

e

(W]

15
16
17

18

19

MR, TENEMNRAUM: Tue's —--

A, Also there is other standard
1sgumpeions that there :s avadence for,

1R, TEMNEMRAUM: Ler's avoid gettina into
these expert or record issues and so forth, and
SO on.,

MR. FINCH: All right,

I just want to know whv he says this i
bad faith.

"R, TENENMRAOM: I thought he already
answered that,

A. Plus +he bad faith, T nean it is not
just this one statement. It is the overall
performance over a few ysaars,

BY MR, FINCH:

Q. Riqht, I understand, .

Please take allook at comment 1R which
follows two pages latét; | S
Do you see that? LGt

A, Uh-hum,

n, Noes <hat mean yes?
A. Yes.
N. I quote the first sentence:

146886

S
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"Je specifically
contend that ~hzrs are u»n
facts indicatinag +*har 2ny
sr1anificant ondangermentc
that mav b»nHe posed bv the
1idco T or MNidco TI éite
needs to be addressed with
any deqree of urgency."
Noes tharv sent2ncz have any vole -o
rlay in vour impression of bad fai1th?

MR, TEMEMRAUM: Yell, la2t me add o ny
additional objecrtions previously stated <n this
one., It seema that this objection, ar least
reading the response, is a leagal question,

Let me just read it for a second,

MR, FINCH: Sure.

MR, TENENBAUM: It seems me thaé all of

comment 1B pertains to either legal

'1ntétptetation of the imminent and substantial

endangerment phrase in the atatuge or expert
restinony imssues.,

And zhe wivnass iz noct a1 lJawvsr ann
this is not an expert deposition, But, if you

want to ask him whethor apart from legal

- . - - - - . - - - .- -
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interpretations and expert testimony about
imminent substantial ondangerment, +thoere is any
nart of this “hat has something ro do with his

wmprossion af vad faith, *ken T will let him

MR, FINCWH: T am not sure T understand your
point, Alan.

Tf this witness has an impression of
bad faich directed towara FRM or any of the
tefendants in this case, and if that impression
happens =<0 rest on his view ot what he thinks
the law is, we are 2antitled to know it,

Obviously, we are not 2ntirled to ask
nim for a leqgal opinion on behalf of FPA., And
ve are not entitled to ask him for his expert
opinion on behalf of EPA or othétwise: but, we
are entitled to know absolutely everything -about
his impression of bad faith, even if part of
éhaﬁ 1mp;;;ai;ﬁ fibws ft;m a I;gal T
interpretation that he has:personally made .of .
comething connected with this lawsuit,

Tf vou want *o {ssue jinstructions not
to answer, I can't stop you, Alan, but I really

don't understand your pecint at all,

r.Aanaavria $ CnalAaring 2R 1nAN Chidnmann
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MR, TENRNBDAUM: I am just trving to axpedite
-his, una i sasmeda w0 me she ausgvion on rhis
comment is ¢ vaste of *ine,

Ruk,  uam a0t going o astrucr hin nor
0 answer, If he xnows rhe answer, he can
inswer.

‘IR, PINCU; All riant, tine.

e are talking now gbout the first

*n
«i'e

zentence 1 commant
MR, TRMEWBANM: c<ubject to my objections.

np, TINCTY: Right, Tha first senvance °f

Fh

mommenc 1R, -hat was rcad into the record.

A, T would sav with all three of these.
n, T haven'® read the other two vet.

Lec's just start with one. Then we will go on
from there.,

A, I would say no, because my impression:
is that is a negotiating position on the part of
the -respondents,

Q. Okay.

Is it vour +*estimony that the following

wn ganptences a)se had no rcle -To »wlay i1a vour

impression of bad faith?

A, Yes,

“
Vi
-
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n, Nkavy.
("Theraupon =+ -hore rac-S. a8 .l
Tack sn tho racors.
Plase Yook av TommenT 1C <+ Taprs T F
Pxpibit 3C, ind tell me vhecher ~he: rarimen”
contained in rhat comment had 1 rolas o nlav
vour wmprassion »f bhad rTa3t+h?
A. Nkav.
This is similar 2 tho nrevioucs
comment. ''ell, T can': zee it 10w, g, agai-n
rhevy rfe saving =khat rthe imrisene au

zubsetantial angangerment rkhat Ay nave 2hen

o
o

sed bv che Midco z1tes vwas Fully zadreszsd bv
the partial consent decree entered in 1985,

And the way it is worded, it sounds
like they mean that all the other risks were
eliminated by the -- by some action conducted
under the partial consent decrese. And that's
not true,

All the partial consent decree, all
t*hat was done under th2 nartial ccnsent ‘decrec
wds <0 reinburse cosgts anu ronauer rtn: orzaanial
investigation feasibility study at each site,

which doesn't eliminate anv risks. It only
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avaluates the site.

N That 1o .yvour unaerscaneGing?

S0 =nat, ves, T znink :r -he same wav

srazement thae I addrasgsed on

ol

s the previau
rhis subject.
I, Are vou westifvina rthat vou “an'f®
under stand the pnartial consent decree to have
~ddreassec surface clean up?
AR, TEMENRANUN: ™o reaquire an actual <lean
ur, 1S that vour auestion?
TR, FINCT: "o 1ddress surfacs clean un,
IR, TRENEFRAMNI: "hat <o vou mean by 2address?
You mean the cost or actual clean up or what?
MR, FINCH: As a subject matter of the
partial consent decree, the question of surface
clean up.
MR. TENENBAUM: To the extent it is
ambiguous, I will object,
You can answer,
N. Okay., .
Mell, 7 auess T have ¢ ~hange ny
answer on that, since I didn't notice that it

slso says the partial consent decree and the

- - - - . - -~ no- - o~ oA -
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surface clcan un,

~ faey s - 3 )
20, agsa o ShacT, 5 EI - £ R

just —-= i= woul in't concrzibuta -9 ~v morassie”

{

af Daw Tarkn dasad AN Trat,

v, 211 rrahw.
A, They are just zxnr=ssina their apin: .
I, ook nt anommont TN, Thne irsr canrveac

which reads as follows, nuote:
Mo ane chganaa in

the just-ccncluacd E£our

neastiation.,.rentionea anv
tmmine2nc angd aubsvancial
danger ariczina rfrom or
threatened by zhe ¥idco
sites,”
Does that sentence play any role in
your impression of bad faith?
A, I don't think this statement {is
significant, but no, it didn't,
n, How about the followinag statement, the
f2llowiag :antonca?
A, Yes. I think that would contribute to

my impression of bad faith,

Lonanria & MNnldstine 234 10130 "hicaan
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n, Let =he racord raflect the statement at
vesne, -hen, I L3, rmunra:
"These assertions
are a1l new, Thay are "ot
addrzssea ing the ROD ur -he
RIFR,"

And =~ vpar rhe vecera is <lear, the
phrase "these assertions” appear to allude to
ngZartions of imminant and substantial dang-or
arising from or threatened'by the Yidco sites,

Now, nlzase 2x¥plain, Mr., "oice, now
“his venwence pPlave 1 role in vour impression of
~ae faith?

A. 7ell, the ROD and the RI/FS clearly
indicates and evaluates the rigks from the site,
So all we did in the unilateral
administrative order was éo recite those risks

identified 1n the remedial investigation
feasibility study, and that are also summarized
in the record of decision.

And so the information, which are
crerainly +the hasis of tha agsertions in ;he‘
unilateral adyinistrative order, was all =--

cartainly not new. It was always available in
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the ROD and in the remedial inveStigarion
feasibil v ccudy,

N, "That abhour Imminon- T zuasnanC Al
uwanger, 18 chatv addressed spn -ho 207% 9 no
21/Pg?

A, That rarwicular :(Ttatemant 1S not =ad:.
Al thoucgh, in -ha “iretr :menaoed comrelaindt, 1z g
noted that the government stated that there nay

he 4n imminent znd substontial ondangarrent o

]

theo sice.

8

LT O UOUr uUndsrIrancinc oo - rhacs
the RT/PS concludes *hae shearzs i3 an imniacn-«
2nd substrantial 2ndanderment v ivhor £ rhe
3ites?

MR, TENEMBANMM: Same continuing objection.

A, As I stated before, the remedial
investigation feasibility study contains a lot
of documentation and that documentation
indicates that there is an imminent ana
substantial endangerment at the site.

nrdicaces =hat thera is an

[WN

N, You sav
immiaent and sunhscannial ancanazrmont,
What do you mean by the word

"{indicates"?

- -~ e VL s e ~ea «aAmn .
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A, Provides ¢£he 2asis, rne informact:i0on
-ogwaras “ha oconclucion ~t~s Shor: sz wn mMmiaoe

ind substantial cndangarmsnt ¢ the 1tv-,

9, Tha Aapnev! > concluszewn?
Ne Teog,
1, Is it vour ‘testimonv =hat =he 221/°R

i+*self zoncludas ~haw rherae 15 an irminenr ana

substantial endangerment at crithoer of the sites?

"M, TRYMPERANT Tama contindina ohdiacniar.

Ae I+ doesn!T zpecifically atace rit,
PR, TTMCOn: NEL che rauvore,

(Discussion had off 2he rpcord.)

v

MR, FIMCH: Could vou rvoad tha

a3L
response, Mlease,
(The record was read,)
0. Does it imply that in your judgment?
A. It -~
The RI/FS8 do not address legal
conclusions, including whether an imminent and
substantial endangerment exists at the sita.
Ne Ts it your understandinag *hat r~ho
o¥istonen Sf an wvmiaent ana susstuntiral
endangerment i8s a legal conclusion?

MR, TEMENBATM: Same continuinag obiz:crion,

-
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A, Tt i3 laraely a 1mqgal conclusion.

2 Ts i® 'n nv raspncts 0T
conclusiosn?

MR, TRMENDALGN: oW owae WrE noa Tt aon
are asking which has gone cdrifs from -—he
imprassion of Haa “aith, -no :imnragafen o7 9an
faith issue, it has qone adrift of tﬁat. You
ire now askina for ~he Lasis ~f whoe Mrgoaaev! s
fFinaings.

YR, TINCK: 0. T am ~ouw :won cpemot=iv

agskinag him abonut the Aagnev'sc fFindines,

I am tryina, somewhat Jdasperavely, Lo
understand this witness' reasoning in nis
conclusion that the sentence at i18sue avinces o
partially evinces the bad faith to which he has
previously testifieq.

And I am using, Alan, the words that h.

has used in trying to find out why he is using

MR, TRVMEMRBRAUM: T <hink rthar he bhas alreadv
zaswared vour ocuosTion “we or whrae times,
MR, FINCH: I don't understandé his answer,

and I am trving o narse throuch 1%t 350 T can
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'nderstand the nswer,

MR, TRMENRANIN:  Aayaone readinag the cacord
sould see rthat ha has ncew 1nswered it two or
“hroe nimes.

If vou yant hir rco trvy .gain, he will
trvy again. "ut, 1T would nbjmct to this
ranoritive Jrsceas of askinag rhe same questiohn
aqain,

2Y MR, TINCnh

Ve I just want to te clear =n one point,
fe D0ice,

Yoau are not cectifyina, a2co vou, that
tae drafters of the 2I/F2 concluded <-hat there
was an imminent and substantial endangerment at
cither of the HMidco sites, are you?

A, Who do you mean by the drafters, do you
mean FRM --

Q. Whoever drafted the RI/FS,

A. ~-= or Dames & Moore?

No,

"R, TENFENRAUM: Ry thig. you mean in
connection with nis imprassion of baa fai<zh,
right? Is that what your question was?

MR, FINCH: I am confused.
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MR, TENENBANIM: Yoy nay have inadvertaétlv
2316 something apousr -= wIUr Uz Trloan 1Ay av e
presumea Shis w28 1i3 svavemenRrt <r Jomavr,vnd,

R, TINOE: e I o Te 23 v o210
stacemept ar all, Te 28 2 3tat=mant apon Lhl-’
he i3, at least in rart, drawinag in impregsion
of kad faith.

MR, TENENBAIIM: All riaht,

nyY MR, ©"IMCT:

9, Please cake =z look a1t commenct 17 in
Tare T aof Sxhibit 50.

"hig is5 & =2omewhat lzanathy cemmont

runninag from the bottom nf the vaage sn which 1

first appears and satarting on *he nexc

unnumbered page on which it appears, and tell m

whether anything in that comment has formed a
part of vour impression of bad faith?
Off the record.
(Discussion had off the record.)
Back on the Eeccrd.
A, Mo.
n T
So this statement has had no role to

play in vour impression of bad faith?

[
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sour —-

norsion,
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S

A,
saying,

Q.

No.,
Ploase 1Tock urn rcommenw [P ~nd =pll ~a
rhat romment a3 had any role to olav in

There 18 4 ncond norcion of 1P, 3€ vou
g0 2ver Lthac.
Second nortion,

I was only answering for the first

nkav.

2ll n»me as L0 anvehning in 17,

Mo,

All riahe.
No.

And 1F?

We don't agree with what they are
but no,

So this commented no role to play in

your impression of bad faith?

A.

0.

portion

locate,

No.
All right.

T want =z¢ call -rour arttontion w0

of Exhibit 50 that is kind of hard to
axhibit is

ag this not paqge numbered at

T i = e m

Lo T W ad TR o~y L
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211, Thev are comments unrder —he caoption,
TCoamments from -1ant AenarlnoGrs a0 Cn@ tmnr v
1t the site." ™ rfacrtion f Aaacarial inmaatavcvele
Zsllowing TarrT T ¢ ©Rprrnens —--=

A, Ing,

™ A part of Tarz TI, =zt 1a3n'*% cleav.

e vou sae =hat?

A, Jh=hum,

N, My nh=kum, Jou mean e’

A Vas,

e 2311 zigheo,

Look at commenw numbhsar 1, thar~ ace
wvhart appear 2o bhe selectiv: aqunsratisns, Five on
all7?

A, Dh=hum,
Ne Do you see that?
A, Uh-hum.
Q. By uh-hum, you mean yes?
A, That's correct.
Q. All right.
Please look at the first cemmont, which

0 bha gne made by 3omeone named Tarkaor.,

I won't read it in the record to save time,

But, could you tell me wherhar that

T AAaANn -
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comment has a role %0 play in your impression of
hbaa fairh?
A, T would sav vos,
RS nkav,
Ler zhe rocord reflpet {hat the comment
creoads as follows, nuote:
"Izsuvance of the
orders is an unfounded
axtensgion »f rhe recent bad
faith with which Agency
norsonnel jottisoned the
settlement ocfforts of %he
Midcn Steering Committee."”
Please tell me how thigs statement has a
role to play in vour impression of bad faith?

A, Well, this has to do with the

negotiation period following the referenced

deciaion. ‘ .
And Mr, Harker accused the Agency and I
guéss the Devartment of Justice of bad faith in

+hp negotiations, And I thought that accusatinn

03

UAaAS

3

ompletaly unfounded.
Q. Why ?

A, Because ve always negotiated in good

- - - L - n ~ . e PR ~ n .~ N AaAan ~Y
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faith. 0Our pnosition was 31lwavs <=hs same, tha=
we nad T2 ol samont ne raMaeny 15 rewvilen e

in ~he secord »f decigicn, anag ~hat 13 Jawrlv

wall Kknown =har vhat' - s Xgaacy!s msgirien
neqgo+wiations,
Y. "rom which the Agency -iid noz Jdoviate

2t anv vime in any cespect during tho

[

negotiations?
P, TENVMTAQDIT: Tuar 1 IACona,
T have %o obiject =0 cnis disceverv 1nx
Settktlement neantiationg, T in nr oolaa Lo
Allow discovery into sentlemenr nagneiariong,
IR, FIMCY: F9 you arg no“ nornc * 9 11l"wy
this witness to testifv whv he believas thatc
this particular statement from Tim Harker
evinces bad faith?
MR, TENENBAUM: I think he has alrecady
testified to that,
MR, KFRATING: He i; saying that the

negotiations were in bad faith.

MR, TRMFMRANM: ‘1o, Ya is saying =*hat the
accusacion that vhe 1waoviatinne 'jormn s Had
faith was itself in bad faith,

MR, FINMCT: I want o axplorzs why this
[ . L Fa BR S J-RPSSR R ~nN TANNRN -~
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witness so concludes, and the only way I know
now 9 i9 twhac L5 o 8k 1 s2ries 1 follow-un
Tuestions,

TR, FEATTMNA:" The oanly :thing utnatn vou can 10
if vou sav the auy g daealing in vad faitn, you
rave t0 he a2ble <0 ask him why he =hinks this 1is
dealina in bad f£alch,

¥R, FINCH: Right.

A, I am only testifving of mv i1mpression
of bad faith.

P, ERATIVA:  Your mpression is che one
“hat he is -alkina about of being in bad faith,

IR, TRMENRATM: ™hy aon't we do this.

I don't know what the position of the
defendants is on whether they want to open up
depositions of all the defendants' attorneys and
non~attorneys regarding the sottlemént

negotiations.

e

I assume you haven't reached that
point,
Thy don't we Jdo rthis, Tf the Agency or

f +he "nited States wer wishes i1n this case ro

o

make a factual issue of whether or not the

accusation of bad faith was itcelf in bad faith,

T mmmne i o - eV i d NN InnNn [a RN B -
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then we will at that point set up a deposition
schecul » osn ook sidoes,
At +his pnoirav T ‘don't *hink wo moul:

vake ‘iscovervy .nto Jzrslomoent neogtzaviuns

"

because rhose, as vou know, iare confidenriatl
under the rulas of <2videncsa,

And if we are g9oina t9 starct =akinog
discovery into the settlement negotiations, rha.

i3 something *hat is not jrovided for is +he

extension of discovervy, That would regizirs 2

[

or of Jiscussion by z3ll =3das,

T don't <hink that wvou ars nrevarsd ar
This poinet to cpen up aiscov~erv on sectloment
necotiacions and we are certainly notc. I would
propose that we not --

MR, FINCH: I disagree, Alan.

We have never I think even implied tha
settlement negotiations were not a fair ground
for discovery.

i I would agree with you that typically
the communications that may have taken places in
The context ~f settlemonc nnqotx;téonﬁ 12 0%
admissible for purposes of showing a concession

or admission bv a narty to a lawsuit,

T mrmmAae -~ AT Ak d . o The IR BN N I, | ML 2 e e
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Rut, where, a8 here, there are issues
+f bad faith, 1ncludinag assertions nof baa fairch
Ly zhe defendant groun against +the nited

S5*+ates, 1sservions which Tormed 4 nasis for a

1]

moticn filea in “lovember by some of the

defendants, seeking orotection under the partial

consent decrea, as well as assertions of baa
faith by a government official against the
defendants in the conzext »of “he settlement
nagotiations, Then thern is a clear basis for

ziscovery and therz may be a pasis for the

idmission o9f avidence =hat could be developed 1n

discovervy,
S50 I just want the record to be clear

that we have never taken the position that this

is not a proper ground for discovery. Although,

some of the information may not ultimately be
admissible, certainly not in the.gontogg?gf
seeking admissions from the governménﬁ of'
certain points, but it may be admissible-for
other issues, for other purposes.

mut, 1f vou sre voina wo instruct him

not to answer, then let the record reflect that

I wish to follow up with questions in this area,

- . - -~ - = P "~ S AAaA ~e e
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and you are not going =o permit this witness tc
answer ~hosa quesnions, =na T /111l cva ~n,

MR, TRNENBAMIM: This lina >3f questioning ac
I understood it pertains e cha jsSus 21 gneatn-o:
or not we at some point {n <his vass weould for
some, foOor whatever nurwvose, 2rauz chat :he
defandants or FRM actes in bad faiktn, and/or °°
acted in bad faith,

"Thar I indicated :s, I thirk ~hat vou
prefaced all this by askina me whether we woulc
be willing o stipulate ag <o whecthar »r a0t we
would never so allzqe or trvy to introduce =:his
into avidenca,

I said you raven't made vour defenses
known, and for other reasons we were not
prepared to do that at that time.

What I am now saying is that on this
particular tiny subpoint of whether or not the
allegation itself of bad falth contributed to
Mr. Roice's Impreagesion of bad faith, »n tﬁat
subpoint we would bese willing to stinulage *hat
we would Aot 50 wontena withoutr allzwing (ur+enor
discovery.

/s .
And I think chat that suffices to deal

- . - - - A . -~ « Aanan X
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with that in connection with vour sutstanding
2ffar in this deposizion an the broader subieccr,
Mow, Lf vou are suagesting that vour

gJuastions are not 2n That issue and on some

u

crtner issSue in rhe case, other than the
impression, !r. Boice's impression nf bad Faith,
that is entirsly new,.

And at this staqge of the discovery we
ars ifn day @ cr iav 7 of this deposiction, and we
nave a schedule that the court has appreoved for
dliscovery, and tnaw issue is not one of the
issues mentioned,

And if this is an i1ssue rthat you wantad
t¢ conduct discovery on, then that 15 something

that we should have discussed,

What I am going to do is for now I am

-qoing to direct the witness not to answer that,

this line of questioning.,. And if you.want to
diacuss it further with me, I will confer with
you on that and see i{f we can work something
out,

e either‘will adhere to that decision,
or 1f there is going to be any discovery on {it,

*hen we will have to -- if it is going to be on
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an agreed-upon basis,

to discuss -snac sv
The
snaad July 29+%h,
limited nurposes,
have heard that th
limited extension
MR, FINCH: Al

under stand »r l=2as

said, particularly
being oxtended for
The issua

has permeacred this
negotiations hroke
government took it
orders.

And your

idiscovery

+hen we are aoing +o have

ber .:1sccyorv ocrant he.

was aocinGg to He

T nas bean ayeanuza L3r7 rorw
and this 18 the firsg—- -~ime '

is is5 going
of Aiscoverv,
an, T am afraid I don'%
E vwo-thirds of what vcu *u-v

the nart about Jdiscovory

limited nurposes.
vf the governmentc®s Had Fairkh
case =ver since spttlemenc

down last Movembqr anrt the

upon itself to issue the 106

expression of surprise that we

would seek discovery on an issue so basic to

this case and your
was not
to take
RUL,

indeca, why

MR, TENENBAUM:

proper respect to

such discovery

suggestion that the discovery

extended in a way that would permit us

strikes me as ndd,
gon't va nmeve on,
I would suggest that we give

the fedaral rules of svidence

- A A -
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on settlement discussioans «nd move =-n,.

£ oou gann -0 dlscus: ovnar TUTToog
wrth us, pleage Take :shat 1P saqawn 0 oo Cuvuar e
di1ra,
"R, "INCT: Okav.
n, Take 2 Jlock, "'r. Ro1ceo. 2t =ha ..econc

itacement nnder comment ! o in this secrion of
Fxhibit 50, The statement beainning with --
well, why ion'= T rend i%w, 30 we “naw unar~ -
are:

*THe :158uvanc.s »f

These 2rders i a bYelatan

gttempe ro cur:> the Tnirtad
Svates' nad fajith

negotiations cJduring =he
statutory mandated 120 day
negotiation period."

I won't get into questions at this
point about what was or was not said during the
negotiation period. But, let me ask you whethe:
this statement had 1 r2le =0 plav in vour

impression »f had fajeh?

»

A, All the quotes, the five quotes

following comment 1 all relate “2 rhe bad -- or

- - < - -~ L T RN ~ oo~ LR R W .
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sccuse the Mnited states of bad faith in the
Tnantiacions, “nd Yy Tespanse 13 ocho o Fame a5 Lt
sas for the previcuszs ruotae,

Ve Whiech 3 nothing che

12%)

A, That's corzact,
. And -her=fore :the assartion Hv cthe

defandants that the "nited States was at some
no1nt or in szoma raspect actina in bad fa:th is
in 1ctself bad faith?

e Sivce 1+ was unfioundagd, vVesS.

e S0 in arder fer the respondents *o make

gJ statement zhat i3 not in bad faith, it must ba&

a2 statement *hat is in zome sense founded,

A, I would think so. That is in order
to -- you are accusing someone of doing
something qithout any evidence.

0, That means that you are accusing them
in bad faith?

A, Mell, it cartainly gives that
mpragsicn.

Q. Take a look at comment number 2, which

rcads, quote:

- . - . -~ - 1 ~n - «e AN ~y




1 "Deep well
? rnanarion will -aun canvy
3 veare o complove,”
4 Tnes lnat Thagtepent ftLav o oo s o
5 nlav in vour apression oFb dAaa f o3 e T
8 A Mo,
7 A Look ay comment aumver 3, wnicn T osor
8 read into the record at this noint to zave time.
3 Toes +<hat statemenn have snv roles on
10 plavy in vour impressicn ef pad Fairth?
1 e Tust -0 rcne ¥Tont Lhgt mha tcaundwatsd
12 mogde) which they re hasing cthar con~luzion
13 waad very doficion=,
14 n, Tew s0°?
15 A, It didn'=z take into account the
16 adsorption on solids in the aquifer. It just
17 assumed that once they pumped out one volume,
18 what they call volume of wgter from the aquifer
19 then the whole s1te would be cleaned, the
20 groundwater would be cleaned up.
21 n, Is khat knnyn 18 a nesr volume?
22 A, TTh=hum,
23 N, By uh~hum, you mean yes?
24 A. Yas, that's correct,
P mnmvmwm e ~ M1 b s Nre TAIN Lo I
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n. S0 “he rescord is clear, the comment or

sgatement as *n wnich i‘r. oilce .2 wosrtifvina
-2ad8 as follows, "uote:
"eeme rosoondents
stateg that cthe pronosed
remedy of discharain& the
trearved nroundwatcar To 2
POTY or the Grand Calumet

Piver could De complared [n

four %o six years,"
véur anderstandina “hat cthe
vuaggeetion thar *he arceundwacter rresatment could
s complered 1n four :to =ix vears was hased on
rhae assumption that only one pour volume of
water would be pumped through?

MR, TENENBAUM: Could you read that back,
please?

(The question was read.)
A, I should correct that.
I think there was an initial cubmittal

Juringqg thé negotiation period, where ERM
suagaeshed or :adicareda *hat osnuo nour volune

might be enough to clean up the whole thing.

Tour to six yvears might have been somewhat more

-
(e ]

- - ~ - = - - n - .~ an -~ s
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than one pour volume,

T, Tow —TuUch Mmers - nan Lns tour Tolaames?
N T dont'% know, F gould havae ro lohi g
tte T sen' = think We wven -=2021vcd a5, rovy -y

mhe uvocumsentation hacking dap -—as =muatamenr “ o
four to six years,

N, Nid vou evar fAiscuss Wik dav Ta1l o
anvone else at ERM vyvour notion that the
procedure usad bhv "RPM *n egrvimavoe ~hoe cimes Top

aroundwater . clean un is *co simplistic vecausa,

i

6 look at ~ho Tanguadyasa 2f r2sv3n3s ~umboer o,

“ioaen'+c take dsorpiion onto =pliris irn

.
e
-
-d
fy

anuirfar into account?
A, Yas.

I quess now that you tnat you have raa
the response, I quess yoﬁ are right., It was
apparently -- at least this four to six vears i
based on one pour volume and hot taking
adsorption onto solids in the aquifer into
account., I was thinking maybe it did, But,

vos, right, Okay.

o
o
(]
——
Ay
)
1
L d
=

a3, Coul< voeu read the musstion
witness, please.

(The reocord was read,)

L -~ . .- - ~ _ % L LA ~ N . T AN A -
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A Yes. That was discussed during

p=i

nwa2gotLaticne. ie 748 at¢ 2ast mentilned,

n, A1l riahr.

T am aning o 3K vou. 2aven chouah this
digcussion ook nlacz ourinag vha negotiatvinns
neriod, what RRM's r2sponse was t©¢ vyou since wve
ar» talkinae about & #“echnical i{ssue?

"R, TEMNMEMBAUM: T will object.

Pus, subijrect 9 mv objerctions nHn this
very limited area, since I am not waiving
anavthing, bBurt :(f vou vant ¢o vaive, it 18 vour
statament made by vour contractor.

Se, ao ahead,

MR, FIMCn: T am not waiving anything
either. I am just asking the question.

MR, TENENBAUM: I think you are, but go
ahead,

A, All T can remember is when that -- I am
not sure it was ERM that brought it up, but one
of the negotiators for the PRP'g brought .it up.
2nd T made that stacement, Then they just shut
up 24 far as T can remembec,

BRY MR, FINCH:

n, They just shut up?

- o BN B BT [ La T I of T AN m~r R
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reads as follows,

l\.

N,

thyis

Jdidn!

- ised

Ao
Q.
A,

Q.

That's right,.

That 10 vou

They 2idn’t menrion 1 &
I'n sthar werds, “au 1a
procecure wvaAas voc SLIM

+ receive a reasponsa

That's cerract,
And they ceased

Thac's riabe.

Trom yhich vaou <snclua:z
DV vour commant?

T don't know.

Or instructed v vour

T don't know,

fgan v In:

to mention

the

somment. ?

subdect

Made to see the light by your comment?

I don't know.

Take a look at commernt number 4,

quote:

"Cama reaesnoandnantn

sta*ted that the "Inite
Staras refusoad Lo 3ar
follow the MSC to

invegticacn 2

dischaerqe

d

An
¢ 4

which

T omam o~

AN, a

AN



Pang
1 PNTM or to +the GCrand Calumet
2 niver, "t
3 Noeg thart =rtatement 2ave anv rols ro
A nlav in 7our mproession of baa faith?
5 A, Yasg, I =hink &= would,
4 n, Mow 5307
7 1, We}l. it zavs that as it staces in our
8 response:
3 "The Midco <Streerina
19 Committee has been free =o
L1 nvastigate vhese options
12 “hrouchout rhe pericd of
13 comnrlation of =he remedial
14 investigqation feasibility
15 study., In the records of
16 decision dated June 30,
17 1989, the NSEPA made 1its
18 decision regarding what
19 remedial action should be
20 taken at the Midco sites.
21 The additional information
z2 gained durina :heo
23 negotiation period further
24 confirmed that a discharae
o - $ e m e Aot Avr snan ~
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£O a 20TY ay =0 =~no rand

Calume~y 7 :r ji~oone wals

treatmoent gosul-t e

unaccerszarl ;"

N You tusgsT vread e csaenonae or

7

sranificant vortion of the grizvwa2n r2sponie

the reocord.

A, That's corract,
n, Tt rharn dossn': Tall moe unvy reu o

N It 13 hecause vhe canmmzEnt doazsn' -
appear to be honest. It savs ==

0. Noean't appear to ke honest?

D

A, It says the Unjited States refused to

agree to allow the Midco Steering Committee to

investigate that, but we did allow you to
investigate it,

Q. What do you mean by the word
in;estigate?

N Mall, chat o3 wnat 1T osr1wa LalG

0. wWell, investigate --

A ITnvestigate. T™hat means look tinto

L e ~ ~ ot T o .. Lo T W ol T AAN ~,r -
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prossibility orf caischarae to

~

Committee

a

rand Calcemer

eoT™

IR,

MR,

~ 3

Lr>r .

70 :f T under -tand

the POTYT pr rhe

vou corracviv, n-

- - ~ . e 1 g -~ .
States Mormittvtea vhoe Tligeo TonlrL. o
co annly Far o« nmesemit ¢ rtscharan

or oo the Orand Czlumet Pjver?

TEMEMBAD': Avnply -2

FINCH: I am rryina

isveoscigara?

*o0 use frhis wirness

unoerstandinag ¢f rhe vord nvesticats,

0

2llcwed

hether

Lat me back un, =»Herhani,

iz apnlicaviaon Y -~r

suck o discharae viculd bhe negmioena or

parT of ithe ipnvesticarorv nrocpss 1s vo

understand it?

A,

Q.

A.

It could be,

Was it here?

As far as I know,. the Midco Steering

Committee didn't apply for a discharaqe.

n.

Do you know whether the United States

took a position on whether such an application

would be sanctioned?

Tou n2an whether in

woeuld b aphrovea?

Not whether it would be approved.

such an applicazion,

the anplicarion

.
- . ey = o

~

TN ~r - -
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itself, could be made by *he 'idco Steering
Commictan?

a, i think we 1naiczaced -n reaortivieons
zhat vou could aponly Z-r 1 neratu,

YR, IXRATING: Do vou wan%t ro £k 'n
indicated chat?

R, PTHMAM:  Thank vou, Tim,

A, I think that is an attornev.

nyY IR, "TMCT e

2, I haven'® asked the -<usaticn ver,

“Than vou say we wndicaraed ghar ne J0C
could apoly faor 3 nprr-it, who 18 ua?

HR, TREMSVRAUM: 9incs the yitness s £ar
+he first time indicated that *his came up in
particular discussions with -- settlament
discussions which involveq an attorney, I am a
little bit reluctant.

MR, REATING: But there is nothing hidden,
1§ an attorney says something to somebody else,
the other side, there is no privilege.

MR, TENENRBAUM: T am talking abour
naritlement,

MR. KEATING: But he is saying this is bad

i

faith because they did allowv an applicarxion or
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did 3llow *he committee to go to apply for a
Termit, Nda Sneir o acttoarney rola ~-hem. “tThate
itcorney, when, how, who?

MR, TRMEMRAIINM: Tf =:warvbodvy »resent will
anree that we ar2 acy waiving any serttloment
rrivileae unouer the federal rules of 2vidence,

R, FTNCn: Iv is nv depoasition and T am
zaying you are waivinag nothing by responding to
rhe auestion.

"R, TENENRANF: That we are not waiving
:avrhing?

'R, PTVCT: VYou tre not waivino anythina bv
cresponding 20 the question,

MR, TENENBAUM: Anyone in the. room who
disagrees with that?

MR, KEATING: I don't even know what you
could walve.

MR, TENENBAUM: Then subject to my
objection, I will let you answer that question.

BY MR, FINCH:

N You say an attcrney indicated that an
sprlication could be nmace?

A, Well, during negotiations, it came to a

noint where the only issue was the POTHW

[
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discharqe.
Ta tnoicavea srhav v usul o o slioy -
“hatv is, uhe neqoriacion ~z2am thav racLadsd e

*1ke Rorman and Tosl 2ross, “hat cie o mauld 1l

the "ideco Stzering Committae oy rhn 'irce

rapresentacives o -=-
MR, TUMFRMNRANM: T hate =g intcrrun~ van,

But, the question focuses on what was said to

the nther, =0 "RY or whoever vas nrosent 1% =h:

meeting,
Su Lf wvou could LaimiT ovour answer,
Son't want <o vaive anvrbing,.

p o

=

MCT e T zhank he wvas,

iR, TRNENBAUM: He was aiving some prefacns
relating ©o the negotiaticon time, which might
involve attorney-client discussions and work
product,. .

BY MR, FINCH:

Q. Let me be clear.

I am sanlv asking, Mr, Boice, about

c~ommunicacions with the 'idco Stoering Ccmmitre

I 1Tt® repregsontcitvives, a2ad act wiith oinrnoernel

communications that the government may have had

cutside of the presence ¢r not directea to thn

e . " o JEESER RN BN V- R neAa -~ TN ~s



.

wi

Sh

12

-t
(8N ]

14

16
17
18
19
20

21

:1idco Steerinag Committee or its representatives.,

N Cain T sk vou o <uastion?
O, Sure,
N Could ve ~revenr you from applvainag for

=~ permit Toer 1 water discharqga?

n, You have to ask an snvironmental lawyer
thar,

A. As far as 1 know, there 1s no way the
Aqency «oul-d sav veu can'* apply for a rermit.

It 15 a free countrv,

Te@ n1a inaicate than folliowvina a
savtlement wa could ~-- -he “idco renresgnrativsas
could pursuza or invastigate -“his PNTY discharge
135U2.,

0. And that the Tnited States had no
position to take as to whether a permit would,
in fact, be granted until such time as a permit
is madej is that wvhat was communicated by the
United States to the Midco Steering Committee?

A. Well, this isn't the question. The

ruastien is -n --

G

2. That's che gquesrion T jusk askea
you, 80 please answer it.

IR, TE*IFNBAUN: That is 3 new question.

------ d - - /% e A maed e L Wi I~ 109N e T
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A, "he ~omment of zome respondents sStatecd
tne "8 yafusaac o9 1dresa 0 sllimg o TCiaoos
Steering Commitiee ng rnwestiagats & SrtIcnaras
1 PNT™T oar =0 che Crand Calumexr Niver,

You arx2 brincing uap 1 Sirf¥orane Latu-
now. I think we claarly indicived we 4id not
rafuse rtc allow van rhav, Apnd o0 v imnr=aain,
of the performance or the bad faith iassue is
basea on thev 2re cavina sqmethinq rhat
basically i3 not corract or 10t honest,

iR, FTHCH: Toule vou rexd cna ANt fUesilce
hack %o ihe witpaess, %lzase,

(The recors was cnaa.)

N, That is a2 ves »Hr no auestion, “r,.
Roica.

A. As I said before, it is irrelevant to
the issue we are discussing, But, we didn't --
as you know, we didn't indicate that,

Q. What did you indicate?

A, As you know, since we have selected
doep well injecticn into the Talumet 11ruifor in
e 0T, rhe albtornarier of 2 aschar~e 0 vh.
POTW or to the Grand Calumet River was

eliminaced,
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N. It was aliminaved by?

A vy OTA,

e In <he 20ND7?

1, 'n _he rocoru of ueciston.

N, Ana vou 2id ot aeviite from that

mosition at all, daid vou, Auring the nedgotiation
nreriod?

MR, TENFRNBAUM: “hich negotiation period?

"R, FINCT: Tsllowing the isduance of =ha

I That is v alfferont == ye ire ralking
1hout aomething 8l z¢ =21ain.

"R, TEMENDAUDM: "ow we aroe into -~ we havae
aane bevond bhad faith.

A We have gone into comment number 4.

MR, FINCH: T think it is directly related
to this whole question of this witness’
impression of bad faith on this point.

MR, TENENBAOM: I don't sée how it is,
Where was ;his comment 47?

A, This i3 relating o -~

"R, TnvﬂﬂﬂAnP: Tt zays than --

MR, FINCH: It ' is very difficult for the

raporter the to take down two sgsets of comments

T neumemead o - et Aman d - b e I 4 1TANAN o I TONS SN R
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at the same ctire,
S T (now,

"R, TFEMENDAIM: Them,

Thae comment #TacoHs «har -k

srateod *hav rhe Ini1ted Sratos

ro allow +he Steering Tomnic

rhe riischarce to x DPOT? or

River,

- s 1y ng o - e n
he yitness “ag claarliv

or thrae =imas whv he *hnuant

rhE_l

PeA S I o

vhat

farch, T *hiaxk he nas adsouazciy

T have allowea you

iollow ur with vour 4diffear

rthese comments. ngt., T rhink

MR, FINCH: All right,

anr

#0Me

Trand

~

indicar:

was i

round

~ A

innger add

DA H

Cilumere

interprersrion

’ .|1 ‘? “

va aXnausted

Let's just have a

clear record on this, Alan,

I would 1ike the question read back to

the witness, and if vou wish to issue an

instruction not to answer,
record s cl#ar 18 ko vour

tMestisning o2n rnux 301 T,

e

please do so,

cutkin

a

off F

80 the

urther

ol I

TATTN

Lol "N
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1 (Thg aquestion was read as follows:

z ", hnd von aid

] 10T ldaviace from that

s nositieh aT sll, did vou,

3 durang rha “eaocrtiation

5 nerirod?)"

? MR, TRMEVRANM: This is a cuestion ithat

8 seeks to violate the federal rules of evidence

Q “eqarding settlement ncacriations and, in

10 addition, it has aone beyond the foundation, if
11 ny, eostablisnca tor juestioning .on *he :ssue of
12 ‘he imprassion ~f oDiaa faith,

13 And a)so secks to rake discovery on --
14 it may, basically take aiscovery, I would have
15 to analyze it further, on record-review issues
16 as well.
17 For all these reasons, given that there
18 i3 no foundation established for this point at
19 this point of questioning on the impression of
20 bad fal&h. I‘am going to have ¢o instruct the

21 witness not t¢ answear,

22 Thn witness has clearly answered :two ot
23 three times as to why this contributed to an

24 imoression rhat he had of bad faith.

- e mad At St Anr vnAaan ~
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MR, PFTMCM: All righe,

Can we c2ako o+ mory Zrpaxt L9z, Ll
maviba just a counle nminuces, "hank vou,

(*Therauvaon 1 sn9rrn J20353 a3 - 3. )

Qzck on *the rzcorn, 2l .ase,

Mr, Xeating has -sucgoated a4 shors 1lin:
of follow np osn 2 auesrion ~hat ran answuerasd
immediately or shortlyvy beforas the break.

. Tou regrifiea, 'r, RGrcn, ~hat in
attornev conmunicated tT6 “he "'idce Steerinag

Tomnittae che Mnirar [+eagras' sozi1vion -1 che

ilina 2f a2 rermit to Jdilzchargae -0 v FHATI,

Could veou idenzify who *“hat 2trornev
“was for —the record?

MR, TENENRAUM: Subject to my continuing
objections on this point.
A, Okay.

Well, first I should clarify that we
indicated that you could continue to investigat
that possibility and, of course, that couvlA hay.
includad vour apprlyino feor a nermirc. And the
arunraey waz Jouel nrsos,

RY MR, FINCH:

n, "Tho was pregent at =ho vwimea =his

L R ~ Lo P N S R R [T B o A B B4 b JL ENE R,
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communication was made?

A, Reom vour 19s 70U mean or from aurg

D Rvarycan veu can ramember Jho was
asrasent when the communicarien vas made Ifrom
wour 35ide,

MR, TENMASNRANMM™: Same continuing ehijacticn.

A. I was theres, "ike Rerman, Joel Gross,
T™im Yarker, Povy mMall, Arthur Schlessinger, 7T am
araectty sure JT2ff Fort was there, T am not surc
aboue che ntheurs.

n, All richr.

Plzacse rake a look.nt cemment number 5
among the comments t9 which your testimony was
directed shortly pefore the break.

Does that comment have a role to play
in your impression of bad faith?

A, Yes.

0. Okay.

So the record is clear, I will read the
comment intc the record, Ouote:

"eome cospondanrs
indicated that the United

Statas is refusing Lo

- B ~ Vo JECT BN B S AN T AN ~yoe
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consider allowing actions at
~na Miacs 313 chas en
hreing alloweud 1o ~ha lanun

Avaenug unp Sirdo. Thay L 20

(e
w3

naicante rhat =he
requirements sf the
selective remeav Ffor z=non -
Midco sites arc incongistent

with :ha reamedvy fory "Tiath

Avenue iump s1te,

(o]
3
[}
J
<
<
Wy
=3
t
~
-
L
3
4
)
F=)
-
L
")
1

Could vou cel

nas & rnle 0o nlav in vour -~anr-e:ssion aof oad

A, Yag,

My impression of tha statement is that
these statements that were included in the
comments from the ~-- some of the people
reprgsenting Midco aenerators is dishonest
because, for one thing, {f you make a statement
cr an accusation, you should provide some
information ro back tnat un.

Thoee aefondants aidn' D mrovial L nv
documentation backing up this accusation. They

just threw it out and they Aid thet for a number

T s men S LI o BFN IS R ~az TN Ll S A
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2f issues.

T audizion, "o .¢deemant |5 onvwrng
and *hat ig addrzssea in nur ra2sponse o Tommoen
number ~,

I woul.dl alse 1ikes "o 2mphasizTe vham
aqurina our meexrinda nn épcemner 7th, Tim “ark::

indlicared that reingecerion At =alines wayer inr

&)

the shallow aaquifer outside the slurry wall ha
heen approvad a2t *he 'Tinzh Avenue aume si~a.

T checked this out with rhe remcciai
vDroiact manager AfLarwardds Ind 2 sav i v oUas
anokt *rue,

n, Thor2 was 31 meetina “nat scocurrpsad on
Necember 7, 19892

A, That's correct,

Q. And Tim Harker attended this meet;nq?

A, Yes. .

Q. Who else attended this meeting?

MR, TENENBAUM: That was the --

A, That was the meeting on the unilateral
administrative order to discuss comm%nts an the
unllarpr2l cdminystrariss order,

RY MR, FINCH:

0, All riahet,

P b emne & - L I T JPSE S Aan - TAan .y e



i

[91]

16

17

18

19

20

Thie was 2 meetina nhat ook places at
111 lees Jackson Toul vwsvrd 11 Thuacngo

hi T beliove it was, ‘zg, thatltr siqnzT,

n, Nkav.,

This wag thae mesting v nach
cegpondents re the 106 order wers onrosen s av
"PA'sy officas; 13 thart riabhu?

n, And is i¢ vour rescimonv tow ~hoan Tin
Yarker 35aid that reinaestion of saline wator
tnto che whallow aquifezr nid Deen 0prov-a rc
the Mirch Avenue dumn s1t2?

A, Vas, As sperificaliy scatna 10 vho
response 0 comment number 5,

0N, Okay.

And then you say that later you checkec
this out with somebody else at your Agency and

found out that this was not true, is that your

testimony?
A, Tﬁat'e correct,
N, Tho did yecu chack iz out with?
AWN Allizon Hilvynac.

Q. Who?

A, Allison il “ner,. A=]l~]l=-i=z=0=-n

P rhnevrmvew s o L o I R B ) lalie IV -~ B N BN, ) Nl e ~e



#iltner, Y9=i-l~=t-n-e-r,

s Isn's 17 w“ru2 rchat "olinda “euld vas
nrasent at the December 7, 1289 neetina?

N T don't remember,

"

i~ true *=hat Melinda Gould has

- 1
13N

(&4

had a role =0 nlay for *“ha Mincth Avenue dump

i te?
A, No., She is not the supervisor.
N, e nmae no r2le o gclay act ¢hat s31te?
A, 1o sranificant rolo, no.
n, Tas ashe had an wvnsianificane rale co

mlay at *hanu zite?

MR, TENENRANM: You just want ©0 Xnow
whatever he knows?

MR, FINCHI: Just what you know.

A, She is the supervisor for one of the
units in the Xllinois-Indiana section for the
superfund and -- but the Ninth Avenue dump site
is in another unit., Allison's supervisor is
KRerry Street,

N. Isn't it true that Melinda fGould would
“ave had Xnovwledge at ~he cime ¢f chac meatina
of what remedies were or were not approved for

the Minth Avenue dump site?
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A, Mot necessarily.

LAY AT wou “pow, Ihn-o o ioatb nor

L 50 a:

(L)

have had that 4“nowledge?
R, TUNRPDATM: Asked 2naa nswel =C.
No vau nave anvrhina furtvther -~ ad?

A, T have nothina Zurther =0 acad.

Ny MR, FIVCP:

0, is that a yes or a no?
N nTasically, the ilirnth “vonue HAunp N0

had been aporoved, Ana 38 1v xolailng in vh

-

cesponse aumcer 3, unich T can regau ro voeu (f

you want a2 *0,

. Mo, nleasge don'lt read o mel

A It is Fully explained :n responsne
number 5.

Q. You said that your impression of bad

faith regarding the comment or the contents of
comment number 5 came from your belief chat it
is a dishonest comment, is that right, 18 thac
the word you used?

A, Yes,

Ve And ;F ig nolighoneer eonune, RN
know exactly what, dishonest because of the

statements alleqgedly made bv ™Mr. Warker: is <hat

[ PR . ~ Mt Jma d (o T I g TAAN T




i

15
16
17
18
19

20

-t
ot

cight?

-

Re My mia, anad L1800 7 ~hink +hae

'

nformation was available =0 rhe respondents to
1ndicate thar cthat vas not <rug at the =ime..
And rhey provided no background or information

ro indicate it was true.

N, Mhart was true?
A, That their statements here were *true.

That they advddn't back up their statements.

n, "Thich statement in particular?

Me The comments in %, That =<he 1S 1s
cefusing ro consider alleowing actions at the
¥idco sités that are being alloawed at the Minth
Avenue dump site,

N, Is it your understanding that there is

nothing being allowed at the Ninth Avenue dump

poe
3=

site that is not also being allowed at the Midco

sites?

A, What did you say?

n. Is it vyour understanding iﬁat there is
nothing being allowed at the ¥inth Avenue dump

s1reve chat is not alze beina allowed avr =he “idceo

Is that vour present understanding?

- [ - ~ .. [ An « man -~
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MR, TFENENBADM: Nhjection, no fsundation,
wnd vaque and svarbroad., "omDounaG.

A Could veu larify =nac?

T R, RPINMCT:

", All rignt.

Do vou have anv Knowladae or
imnrasgssion, for rhat natrer, 2f whar rempedics
are heing allowed at this staqs ar the "inth
Avenue dump site?

A, Zou mean rhe selected romadv 1n FRA'W
caceora of Jdecision?

N, T nean vhataver romedies 2ro bkailna
1llcwed by "PA at the sita. “Thacher —h=v are
conrainaed in the record of decision »r
otherwise, I don't carqo.

MR, TENENBAUM: Same continuing objection.
It seeks discovery into remedy selection, now a-
a different site.

MR, FINCH: WNo. All I want to do 1s know
why this witness believes that the comments
contained in comment number 5 are dichonest,

Tt hadu =g nave »roeceedod Lzon soms
understanding in this witness' mind about what

remedies were being allowed at the Ninth Avanue

- [ JEET SEEL PR N R [l B =ANNN Ll
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dump site., So, T want to know what rhat
undersctanding 15,

MR, TFNENMNANMM: T *hink bhe has alreadv
costified abouz it. "ur, 1f you want nim to do
it 3aqaian, %rv 1gain.,

MR, PFIMCH: All richt.

MR, TENRENRANTM:  Subioct o mvy rbimctions,

A, S0 the question is, what is the
Tuestion?

MR, TINC®: Reaa the questicn back %o the
Jr<ness, plzasa,

N, To pxpedive things, lec me withdraw

whacever the last unanswered guestion was and

reastate it,.

Do you know what remedies are being
allowed at the Ninth Avenue dump site, Mr.
Boice?

A, I know the selected remedy in the
record of decision, yes.

0. - Do you know whether the selected remedy
in the record of decision has been in any sense

-

capartsd from Dy %

3

A 27 nthls :#taga?

0, Vou don't know?

- .. - -~ - s » e ~nea -~ AanAan LA
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A Ag far as I know, it hasn'r heen

PR o ST SN "horr

P=

aapartea Yrom. Tr 13 szil
“asn't hoen any amendment o -~he record of
~nacision.,

n, All siant,

Are chere anv remedies -.hat ar~ sllcw
under *he selaected remeav ar vrecord nF caciuio
for the Ninth Avenue dump site that are =~ot al s«
1llowea at che "idco T or 'ideo TP :231tas?

MR, TRMENRAUM: Objection, compaunrd, vaague,

You 2an try and answer,

Ao dv understanaing {3 rhat basicallvy
anythinag thev are allowed to <do ar the 'inch
Avenue dump site, theyv would be allowed to do a
the Midco site, other than we have somewhat
different cleanup action levels, .

BY MR. FINCH:

Q. I am not talking about the cleanup
action level, I am talking about remedial
components,

MR, TENENBAIM: Tait a1 second.

That 1o veu acan, afd@ you s3avinag rhat
remedial components are not teiated to cleanup

action lavels?
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MR, FINCH: All riqght,. T think you have
Taae a4 9090d point, Lzt me withdrawv 1y comnment
with apologies, and nut it in che form of a
~uacstion,

N, S50 wvhaz vou 1ra szavina, Yr, 3oice, s
“hat other.than <]l @anup action levels, there
isn't anyrthina that 15 nermitted bv wav of
remedial action at the ¥Minth Avenue site that is
anot alao nermicthed bv wav nf remedial actiosn zx
*he M4idco T and !lildco TI sitas?

IR, TRMEMRAUM: “old iz, I will have o
abjact t9 thart, That i3 an internally
inconsicstent nuesticn,

You say other than cleanup action
levels, That presumes that cleanup action
levels are not related to remedial action of the
two sites., So I think I will have to object to
thi; as vaque and ambiguous.,

MR, FINCH: I really want to understand the
witness' answer. I think it is important.

MR, TRENENPADM: ‘Furthermore, cthere is no
foundagion for thias gquesrion, boecause the
witness 1is giving limited testimony on his

{mpressisn of bad faith, And that is

.

| Ed
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adequately -- he has already adequately
~x¥xnliinaa “harc. Pluns - _2 s~x¥xplarlned L chap
response.

2ut, 1Z vou want o defiinyciv-
comparison of ~has RON*'3s For ~=age "vg S0z,
don'> think that is a »roner question.

nm, FINCT: I don'< want --

MR, TENENBAUM: Therer is no foundation for
*thart.

MR, FINCH: T don't wanr one,.

I Jugt wanrad -0 hnow wnas Chily wigonoes.
understands, so that 1 can ancerstand wnve bo
thinks cthere was dizhonesty ir commant number ©

MR, TEMEMBAMIM: T think he was alreadv
stated three or four %imes. RBut, if you wanc
him to try again.

MR. BERMAN: We are beyond the scope of
comment 5.

MR, TENENBAUM: He has already stated three
or four times as to what it was in this
comparison betﬁeen Minth Avenuec and "idco, 23
relazes o ~he ¢omment made zhav contribuced -2
his impression of bad faith.

Yow you are well beyonA that,

- el dade d - Lo s BN 4 TN m~Tr
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nY MR. FINCH:

" So, "r, ‘e1c», o vour indasrstanding,
tetting aside “or the moment the auestion of
ictvion level, =-he ramedias iavailable at she
Yiath Avenue =ite ar2 no Adiffer=nc then che -~
tnere 18 nothina available at the Minth Avenue
site *hat is not .lso wailable az a remedv at
the Midco sites?

"R, TEMFMRBANM: nNkjaection, vaague, ambiguous,
compound, no w4av =0 compare apples and oranges
v he abstracrn, arffcrent s1tes,

oyt {f vou ©an answer, vou can trvy.

A, The :-s5sue at hand is whether 2
anrt3charae of the highly saline water was allowed
at the Ninth Avenue dump site and not allowed at
the Midco sites,

And the answer is that that is
incorrect., And it is fully addressed in
tesponse number 5, which I can summarize 1if you
want me to.

e Ne.

If you are savina Lt 13 fully addrzesec
in response number 5, I will just allow you to

rely on thart response,

(%11
e
)
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Take a look at comment number ¢ which
eads, auocue:r
"A ssunla of
responcents Starra zhat vhe
Midece 3sitos have not baen
fully <characterizea,”

Foeg that rtatement haveo any nila +n

plavy in your impression of bad faith?

A, Tng,
0, How z07?
AW Tall, 1gai1n I =ninl o iy s oaLrinoneow

A8 summarizosd i1n casponise numberp S

been under study for vears.
The RI/FS8 were conducted by
contractors working for the
Midco Steering Committee,"
So if there was something overlooked,
it 18 their responsibility.
"This included

3w
L i

ul

tallasion af 10
monitoring wells at Midco

IT, 32 monitcring wells at

.
T mem A w -

S el dmaed e b lhe I o TNIN A
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Midco T, and collection of
osver 100 sampios 1= cach
site, which ar= only 4 and
ACTES in arsa. 2uritag oh, ol
pneriod of time che !P'idco
Steerina “ommitree had :zha
OpPPOrTtuUnNL-Y w0 awaluate anvy
options it wished %o
zvaluacoe.,"”

. "That ies vour understanaina nf vhe wor-l
charactarize?

A, Characterzza 15 d£ad in a aumbar »f
Agency quidancn docunents, T means =6 ranrrcl=e
the sit=es, to determine tha exéent sf
contamination, sufficient to evaluate
alternatives for the remedial action, and to
evaluate the risks at the site.

0. Characterization has nothing to do wit!
treatability?

A, No.

Generallv the *reatabjlity study would

-
it
4

bhe =0 zvaluate ane ecar=icular alcernacive, ©
characterization has to do with information

about the site (tself.

T mmvman $ o & M) lmnld wman AN~ TN ~. 2 oL .
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N, S0 vou are absolutely certain that none
of *he respondents rould navae maintlin2¢da -1 ange
faith cvhat the "idco zites nave not "ean fullv
chafactsriZud?

5, Tell, if voun want ©d nern oun Thoe
comments vourself, then read 21t :n thne cAnE2XT
of it.

But, my impression is that they areo
talking about -- and my impression when :havy
were ——- when I read the commenrs was rhat +“hev
were *alking about tﬁe S1Te& fnaracsarizarian,

N, Thev ueren't ralkina about saomachina
ocher than sizte characterizatizn a1g 70u now
define it?

A, That's cérrect.

Q. Take a look at comment number 7 which
reads, quote:

- - "The United States
i3 using the unilateral
administrative orders to
reaquire 2limination of the
salt conctamination.”
Does that statement have any role to

play in your impression of bad faith?

Cnmmrnrd - r AT ARrbdnn N 1Tnan - [l R e
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N

Yes.
How 307?

“ell, aqain, in my cpinion it is a

d{shenest stactement, And it explains in

response number 7 that, hera it savs the "TAOs

require

2limination of salt contamination, vyes,

The NOD's rhemgelves, as well as the

WAOs, make it clear that clean up criteria are

calt

.for Addrasgssing hazardous sSubstances and nort the

"™he 1S is nort
tequirinag those respondaents
to address an entire salt
plume originating from
another facility. However,
BPA i8 requiring that salt
contaminated groundwater,
that is removed incidental
to the remedial ;céions that
are necessary to address o
risks due to the hazardous
substances, must bte handlad
and dispoqed of in an

environmentally and legally

TAanraari~

£ "rlAakdina 278 11020 Phd me~n
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12
13
14
15
16

17

acceptable manner."”

e A1l rci1gh=,

So tha vecord is clrar, vnu iust reac
into the ‘rac¢cord vircvually verbacim rh= formal
response 0 comment number 77

A. That's correocr,

", Rut chat Qoesn't 2xplain o me wpy +thn
comment is dishonest?

A, lell, okav.

First of all, vou sce it says wa are
teing the TAOs to raquire zliminazicon of che
salt contamination, And vet the RND's
chemselvas make it clear that we ar2 not
requiring elimination of the salt contamination.

S50 even the major EPA decision document
documents that we are not eliminating -- at
least the purpose of the remedial action is not
to-eliminate the salt contamination,

d. Do you seé any possibility that there
could be a good faith disagreement at lzast on
“he part of the Midco resvondenrs over whether
"PN's requirgmant tharn ~he falt rot oo
discharged to a POTW is fair in terms of the

”OD?

R

TAanmAari & 2TAYreddna P8 102N Mg ~ara
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MR, TENENBAUM: Wait a second.
That Jdoes that have =o dec with *his?
A, Imhis nas nothina %0 do with che
aquastion, with comment A,
| nYy "R, FINCH:
N, e are talking aboué comment 7,
A. Comment 7, right,
0, I think it has evervthing to do with
itr,
You are saving <hat comment number 7,
W“hich mav or nay not be a fair summarv of cthe
statcments made bv the respondents that are
~ited in the comment, but vou are savying that
the comment is dishonest. And I am asking
you =--
A, No. I said that to me it appears
dishonest.
Q. Okay.

You are saying it appears dishoﬂeét. T

really don't understand that .response; Mre it .

Noica, and T am qgcing to ask you questions until
T vnderstana what it is that vou ara saying.
MR. TENENBAUM: I think it is very clear.

He has already 3aid the gstatement says

-

~

~~~~~ 4 ~ - P eV e ! Lol I TAYTN ~ o o




1 that it reguires e@limination »f =alt,

2 s8tng zho T"AOC bt yoTULIC

3 zalt.

4 Ang nh@g saviaa ~hné
3 require the Ml iminaction nfE

'] shat not clear?
7 ny “wnp, TINCT:

10 raquire the r

12 aly romair 1
13 A, Pead
14 Ic
15 require the
16 contamination

17
18

19 contamination

20 substances,
21 And
22 c¢hat zhe salc

°J
i

S0 that

aspondenes

all we 2are
romevad

actions be properly --

zhere

Jdninistcrarvaive

commen* 7,

alimination of

a

T no

vat=r, L%

around:;

tha

.-:.1 -
TQ ‘e

rraders o

sould

. N
S "harvr

usina rhe

sal

y ™m

somoerhing

71'(*

=
rd
4]

1rarL .

e A ot

b - -
t {'_‘. !l.!'Y >

is nothinc in the

Wan weul
Wwilihn
iysgy luen o"n-
onrr. ot ?

MANs ¢ o

t

The ROD's clearly {indicate that the

cleanup action levels are not for the salt

+ they are for the hazardous

asking,

incicenral

ranuirina

vo vhe

is

be disposed of in an

environmentally and lrnually acceptable mannet.

- -~~~

TaAamMenL1al
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n, If “he salt came out 2f the ground at
“h2 "ideo Svei2g, woay Zan't just <ho zale no left

tn1 ~he ground 1t =he "Nidco sites?

IR, TUNENNANT: 0L zee. Thaz calls Zor =
1egal conclusion ina :discovsery =n camedy
selecrion,

And 1t i35 uveyvond the nurvieow of =he
issue of his impression of bad faith with
roagpect e onmment U,

MR, FTIMCH: I am thorouahly contused.

Could vou wur “ne ouestion biack —o whe
vitness, plcacse,

(mha record was read,)

MR, TRMEMRAUN: IThat does that have to do
with elimination of the salt?

MR, FINCH: That's my question.

We have testimony from this witness
that he has an impression of dishonesty in the
assertion that the Section 106 orders require
elimination of salt contamination.

And T am just trvind to 2xplore why it
s that rthis witness does nor bxzliwve that the
106 orders require elimination of salt

contamination.

il

v J
-a
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MR, TFRNFENBAMNi: "Te nas <ngtifird =0 rhat

Tnrae T Your rAne;

W

e, RIMCT: [ Raven'!'= ypnazrsctoena i

z -

comments, You navae =mo Toarcives D@, Ylan, 7o
not anc snvirsnamantal lawvaer, T Ynew o-ning
about this area of law.

I am -rvina o undersTand 'hy ~ni v
witness is testifving as he is. And T am

anti*led ro -hat. I am :azitloeq +o - +loar

fu

undarstancdinag of this wirnoss' statements nn o vb
sacgsrco,

MR, TRNTNRANN: PFo hasg alraady apven oy o
clear underszrandina, ¥ou arn zrvina FooaeparT.,
use =his as a »vretext {or t;kinq discovery on
remedy selection,

MR, FINCH: No.

T am trvying to use this to understand
what this witness has testifieAd to,
(Discussion had off the record,)

Back on the record, bplease.

n, Mr, Roice, T am not trving <o araue
wizh 7ou, T am a0t Lrvinc to o ollTiroaav

information relating to remedial action

selaction. T am not askina vou ¢ wxplain cr

- A Y Sk Do lalie I 4 *TAIN Lol DU

P mwrmvaw S
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justify or illuminate anv acction by RPA in this

That T want -0 sanderstand, thcuan, isg
Ufy vou thinik “he concluazion <har -“nhe moveornment
tz ueing *ha i7% arcorc *o éequiro pliminacion
sf salt contamirnation can in anv sense be
#ishonesf?

Is chere an ontion available *+o the
reanondants o take “hoe vater cut of she "ide2

a4 kes and leav the 3altc in *“ha *"idco ai=es

i/

uheres 1% Jas SsE£are -2av tzeKk t“he yvater dut ot
~h~ *lidco sites?

A, If vyou =-ake rime *fo reaa *he record nf
deci3icen, vou will see cthat one of the options
for addressing the groundwater is to pump it
out, treat it, and teipject it back into the
aquifer in a manner that will not spread the
plume,

S6 that {s an option available to the
‘Midco representatives.

™o What happens ¢o0 the salt?

Yo "hae s5alv woulgs sit there 1n tha same
place it came out of, but the hazardous

substances would have to be removed,

Lt

-}

- - - -t - - - v '] ~ N - - - o~
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commenc

l‘.

50

ilrornanyiv-

vour issgumpivion 1

zXpaauad ~h2 3

Aue it has

TRATOr oG N

5 ~hat +he

sronong e

als nlumasr?

L onave

somcethino

statament you st nade?

A,

You are aetting

TE vou wann

D

p

. o~ - -
-~

Mo, T .on'¢%

TORIPYN AT .

Al rernatyive

ftavoroa

ralking about,

MR,

RIMCT:  Any

TENENBAUM:

what he said, though

FINCH:

e AE TR N T )
DRI SR S

o do wit

e

n

SY RIY

LTern

the

awavy from comment 7.

= g =N e o

Dy +«he ragpondpontre

alternativs.,

"3
[
1]
[p]
I

Vo s

That has nothing to. do with

I don't understand why

it

is

necessary to remove salt from water that is

discharged to a POTW,

A
ctmnenc

MR,

This doesn'
TENENBAUM:

t have

znything ro

do

with

He 18 saying whatever the

answer to vour auestion 4

hout

the POTH

is, *this

T moarmrmw N

~

AT dede =

b 2t I

1TAYA

emedal i,

Ed
faN
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is wronq, redcardless of whatever the answers are
SO VOUT TURHTI 2D,

"R, PPTiIC":

—
[
i~
=]
Be
o
-

TR, TARACATTS: juay 50 we contt 3ass chis
sn the racord,

Comment 7 has a1 lot 2o do with
zischarae o =he 207 -, Tacause, whe "0OD ana
the TAO require the removal of salt as opposed
9 discharaina nro *ho PATM'e,  Thar's what
comment 7 is all a2bout.

SR, PIMCT: 2ight. Thar'ec mv point,

Jut, T will conceda thar we nave run
tnto a brick wall an& ve are not going f£to get
aav+thing more from this witness on this
narticular subject.

Q. Take a look at comment number 8 which
reads as follows:
"The United States
selected a remedy without
conducting adequate
treatability studies.
Treavahility svudies arc
required to be part of the

frasibility study process."

- Fa B0 TS RS W POy o B N AN Lo L P
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21

T

e
4]

faith?

N, 1

a, 4

T

reads as f

D

as follows

3 there anvehing in :hat comment hie
¢ plav U8 youre imar=soistn L acl

0,

1l rian-.

ake a leok 2t comment aumbdar ., unico-

0liovws:

a
-3
= o
o
-y

"PA failed to

inclucds *n +he ecard or

]
m

decisiecn sdmnintotrazive

racord " ho aegnrmeal gan ot

commencs submitted oy shn

My deces Tesaring

Commitrtoe oan

the propossed remady.,”

oes that stactement havez any ronle to

play in your impression of bad faith?
A, No.

Q. Take a look at comment 10 which reads

r quote:
"During the

confarcncon on the unilatoeral

Syrier. an

adpirnizcerad-ive

December 7, 1989, EPA made

iz clear that iz has alrzadv

S

P i e = e Y- ~

Fo =T TN SOy VR R Lo B BV of 1 NN ~_ e
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made up itz mind »o ins3iat

Aar agTmpl.ancs wiin Th
unilacveral uminrsrracivs

ardors rrnoout Toniicart e
~he cohneats o~ 4nv
respondent, "

Nges —-hat staremenr "~ ave -~nv

play in your impression of bhaa faith?

A,

dishonest

rasponse

Ves.

GCkav,

Tow 307?

Mall, to me it apnears To o

statemant in wnar ve, as ic

stakeas 1o

number 110, it was stated zeveral Tinmes

in that meeting by EPA, that the Adency would

review the comments from the respondents and

take them into consideration before the UAOSs

become ef

fective,
And:

"In fact, due to
the number of comments RDPA
cxernasd cha ofEsesive tarve
of the UAOs to allow time to

raviey rthe commants, In

Tnnanrin

i ol AdAarina 2747 1010

Crsiramn
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addition, in rasponse t9 the
goammrante, S0ome angliasn oo

-he TTAQSg hwave Degn r2visac,

3

ricnt.

. vl

(2]

S50 vou have duasv caead o cut lo
first »aragrarh of the tormal vas»onse ro

~

commen: 10, isn't that coyrecs?

A, That's correct,
a, Thv :ioes& *nat shrow dis=nopmsague?
A ell, as I zrateo bHefore, wommonT (N

tadLcaras what ¢ nade L. clsar =hag e reenryg
tne1st an ccmpliance with cthe TADZ 7ithou.

congiderinag the comnents frem “he rosnondsnes.

Tn fact, our actions as gell as our --
what we said at the December 7, 1279 meeting
indicates that we did and would evaluate the
respondents’ comments and take them {into account
prior to the effective date of the unilatearal
orders,

Q. What do you mean take them into
account?

n.,' -t . . -y fa w L
A TaKe =TNam 1HTYD Conticdpraticsnh, -

w4
[T}

them, evaluate them, determine whether there is

anv rerit in ctha comnents,

T 0 e o= - T . ~ Fo TN T SV Ry Sy -~ N T AN A -~y s
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n, “That 1f there were merit in the
~anmnentg?
e Thon we mav t2vise the unilateral nrusr

car-31n ooadclines.

ravise

Ve Do vnu recall inen -~he idministracive

necame affective?

N, NDecomber 70, 1586,

n, Do yvou recall when you réceived
snmmoenka frem the rasnonapnts?

A, It would have heen sarly in DRecember.

N Tow =arly?

Ne T don'tc romember, I uoulcd have +9 lock

- rhe daces.
0, “ere there, in fact, proceedinas

conducted by ©WPA to consider these comments?

MR, TENENBAUM: Just a second, This is

beyond the impression of bad faith issue, I

think,
MR, FINCH: I don't think so, Alan.

We just had this witness read from the

tesponse a8 his

formal reasponses, embracing the

¢ doing cegtified that

n

wn westimony, ana in

.the Agency took comments into effect before the

administrative orders beacame coffective,

br}
)
A

T AmmAmaned c ANt Admel aa e e I 4 119N [l SR P N
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48]

23

ow T am acsking --

PR, TRMNEMDATIM. Toal ommarngc s A

L

1pee 1ccount vou —ean?

m, PINCT TALEC IOCoUNT LRTare ton
FAMINIBSTLATIVS SHrdAars decams —rfoc>ivo,

Mow “am asking nim nsw thoev were si
inToO account,

Vere there anv meetings. Mere *“hera
rctual oroceedinasg, ~{4d =momenodv {rom TP
actually lgok at rhe <commencs auna .-valuans vasr
18 ¢nis wirress wastifize nhe dganacy i

Mow vou are waving I ooan'tr oasit oom
~hat,

M, TEMEMBAINM: Veu have co 2adoerctanad herao
that subject to my objecrtions, T nave a1llowed
you some leeway to question on the impression o:
bad faith.

He has explained that, as to why this
gave him an impression of bad faith, BSuc, we
also have here chat we ure talking aboutc the
Agancy's submission of tha rospansivenecs
“ummary, and vou ars oW wancina to onrobhe oreos
process that led to the creation of that

documen=.,

-~ (2l T T SN S R Lol B o TAN AN ~e
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MR, FINCH: T don't want to know about the

MR, TENENRATIMN:  Tau duzr isked him 1ibout
+bae was vhoe »nrocess o cz2spond o the commants.
ThHat 13 3 <cora Agency ancisicn-making arocsss.,

MR, FTINCH: I don't want to know about the
frocess,

IR, TFHMENRANM: That was your question,

oy ~an fav a8 many times vou don'*+

7ant *o know abour :t, bhut %hat is whatr vour

Let me rephrase the auestion, sololy in
~erms of this witness' understanding and state
of mind.

0. Is it your understanding, then, was it
vour state of mind at the point that you
concluded that comment number 10 was part of
your impression of bad faith that, in fact, FPA
took into consideration and account comments

macde bv the respondents ¢ the 2dministrative

A, Yes.

. And why did yonu have that impression?

cenmAw e~ - At wmd -~ e Br N 4 TN AW S wn ~w




1 A. Mell, I =zhink 1St oxplaitnega iv ©o

2 TG,

N iz thi1s states n ccnresns LN, =ma Pooge
: Taspondants 11 che Za9nraruncs, A e —= oArLn

3 -ho2 oontference, The Jia0s resnoag=anTa Lo < L-

A comments ¢ TPA's unilateral aaministracive

7 srdars stated zhae »n wno Tecembor 7, 1098

a meeting, RPA nmade 1t clear that it had already
n made uv :Ez Mmina =3 insist on comoliaacs ok

fo
Q9

“he UDAO0s wichour considering

durinag

Agency

12 responaanes,

i2 “iést of 211,

13 nmade i1t clear =hat the

14 comments from the respondents
15 consideration before che

16 0. Okay.

TAQS

conmments of v

hac

megtrinag DA

dould ravizu rha

takz tham inr.

hecame effeoctive.

17 So that is what FEPA ¢o0ld the

18 respondents on December 7, 1589, r{ght?

19 A, That's correct.

20 And it directly contradicts what the

21 respondents
21 N, b

23 this,.

2aid we said.

AV . r".ﬂa‘_“'

AN

e o manrsrana

24 That is what EPA told =he respondentsa
P e w o o= - - U TIPSO T R G (o lie I o 1T NN A ~a - -
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on December 7, 1289, right?

a, Thary' i aprrecth. Ang, 1p rfacs, ur
1c=ions indicatasd fhat we aig considear thesa

Tonmenc e,

T AN

Y, Than vou =zubsaaquentlyvy Jdid consiaar
shese comments, i35 than what you 2re sayina?

MR, TENFTNBDANM: The faencv did,

MR, FINCH: The Agancy.

A mhkat's corract.

N And vou percsonally, did you <consider
-he conments?

"R, TPNENRAMM:  Same continuinha abjection.

ARY MR, TINCH:

. Did vou?

A. Yes.

0. And vou hadn't made up your mind about
the administrative orders until you considered
the comments, that is your testimony?

MR, TENENBAUM: Same continuing objection.

A, Well, we would take the comments into
account and would consider the comments before
w: madae the anilaterzl adminisorotivs: orders

effective.

“R.

FINCY:

Could you read the last question

LI R Lol I o4 . A"
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back to the witness.

{(Mbhw soonrs Was 9% M.
"R, TEMEMRAITM: T a3 :skea and anawisea.a,
YR, TINCH: B taun' o oansgwaor 1T, Ty 3
A As T zxtared before, we 20nsiderac ihp
comments from the respondents Prior o *h.s

effective date nf the unilateral administrativs
arders,

And, in rtact, we roavized =omn ~f -he
deadlines and ve rpereparscd shiz sYxnibho Y, snico
18 about -- must Y2 abour A0 nagas lona, v
lease, in responsa 0 vour comnents. "o rmak=
sure that -- vou know, that we Jid actually
respond to all your comments, |

In fact, that is what we are going ove:
now, i8 our response to each of your comments,
which is a very lengthy process.

MR. TENENBAUM: Doesn't this exhibit answer
your question partially?

MR, FIMCN: T think =herc ls no auastion
“hav =The "Tnit=za Thatess has oeome 2p wita
response to the majority of the comments that

wera noted by the resnrondents, Rur, My fuestion

- - - L -~ (o BT LS N ~ N~ T AA N -
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doesn't gqo o ithe qovernment's ability to
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v

ustify ts

b

v guesrinn aoas ro whethsr *he

&
[w]
<
g
~
i}
3
(]
- }
o
3
4]
Pl
=i
N
e
Uq
bt
o
U
o |
%]
/]
'~
1
)

tinal ooint ot
viesw on ~he nronrietv of “he RNOD remedv in terms
af the Saction 106 s>rdercs '1nrzil the comments
vere made,

And T am having great difficulty
yettina rhis witness ro +cll me his
understanding of thac,

R, TRHNE'TMAMN: 1 whiak-nhe has «o0ld vou
rhree or four 4Yimées verv cloarlv what “hn answer
0 that was.

If you want him to answer a £ifth tine,
he will try.

MR, FINCH: He has told me the effective
date of the ROD's were deferred pending
receipt -- )

A, No. The unilatéral administrative
orders.

a, Excuse ne.

-= rhe wdmainistrative arder wag
deferred pending receipt of --

A, Mo, pending -~

T Aammeae da e el Admerd A NN < TAIN A d o~
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N, -- 2nd consideration nf rhe comments?
A, Tiany,
N, And T Kngow that i3 ~rue,
Mg, tne affective gra ot R
gemanistrative craees 15 insr v lousl Tag ol

I want <o know whether =~his Jiinzss
made up his mind about +the proprietv of ROD
romodies bkafare he any “he 2onrentc, That v

dAifferent ansvwer,

la ey ¢ . - 3,2 & . ~ - - - = - .
A hav ¢ & gifferasne Tunstion. W VAL

changed the rmuasticon from tho anilatsral orders

ro the 0D' =,
Y. Vo.
A, Yes, you did,
You said the ROD remedy. Here it is
right in response number 10,

"EPA did state that
it had previously selected
appropriate remedial action
for the MMidceo sices based an
cthe 2NT janinistrasirs
records, EPA has ample

authority to order borth

F Awmoe v am i o € AN et Admdl ~yr 1TATN il
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implementation of the ROD
romaaing nd someqairss for
tha i1mminent and subscantial
rndanasrment Dy the
administrartive order,”

N, Yeu just reaca into the racord tha
sgcond naraaraph of the formal resvponse to
comment 10; is that richt?

Na eSS,

n, So, :t i1s your vestimony, is it nat,
kat vou had maae up your nipd --

MR, TENEMNTAN: Ta just zoestifiada ==

"R, PINCT: Ler me finish, Alan. Come on,
Alan, lec he me Finlsh av quescion.

You can make your objaction when I have
stated the question for the record.

MR, TENENBAUM: Okavy.

MR, PINCH: Please,

Q. So, it is your testimony, is it not,
Mr. Boice, that because EPA had already selected
what in its view were apprepriace remedial
~etionn for thasn 5itoes, zhav vou were n0t dqoina
to await the comments of the respondents before

deciding the propriaty of the ROD remadies in

L L [ AN Ay Jedkd - N TN N P 2 e =--
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iR, TFRHRMAAN™: IhicTion, ConTusans vou
with TPA, Sapks diccevry on che somanv foayas

rpelating %o tho ifzsuanc 2f -ne Jamirievsaraoe
order, and it 1S vaqus 100 ympyguculy.

If voeu can limit yeur answaer =a 7auvy
impressyon of bad faith, 0o 1hewaa ana insSver L.
nue, T don't want you agiving an answer --

T am TIpoinag 0 hBave 0 Lnetruct ry 0T
0o answer 39 to what the Agencv's

cacizion-makino wroncesg 4aC N lsTLLLG

srder, hut vou can nswer vith resonocr - vaur
imprassion of nad Taitsn,
A, T don'%t =think T can anawer anv aora
than I have already said regarding ~hat issue.
nY MR, FINCH:
0. Mr., Boice, I do not want to know about
what the Agency did or didn't do.
I want to know what you did or didn'c
think,
Tsn't {z true “hat vou rhouqght
cerssanally vhaw since TTA sad slroady os) sopod
the ROD remedy, there was no reason to await thc

comments of the regpondents bhoefore zoncluding

P mmmrvm e o~ N AT Aamd e o TN Ll R
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that rhe ROD remedies were ippropriace for
surposes of vha 108 oruer?

R, TEMEVRAMe Tame nntiﬁuiﬂq kT revion,
huv TnRU Can o ury o anag anSwar,

A, Jaell, i 13 ©n

o]
“t
i
I

>

T don'* undgrevand whatr vou rtean by --
it 18 FPA's nosition and it 14 vlearlv fagicace
in all our quidance documents,

TR, TRMPANMRANN: ™he sryestion wasg vour, ot
"PA's3 position,

N My rreu®

MR, TEMENBAUK: Yeour wviow.

Ao Af course, my view 15 that TPA rad

selectea *“he

A1

amady and the ROD in :ccordanca
with all the reaqulations, including roceipt of
public comments from the respondents and
addressing your comments, your public comments,
as well as having some of those, the ROD
positions, verified during subsequent
investigations during the remedy.

That ves. that “he 20N's remady

.
~
e
[
-~
-t

- mrobably wonl.t orn on wffcenad v orunp
comments from che respondents,

MR, FINMCT: All riache. T have no fSurther

FTRAnmAarsa e rrat Ame il vnn 7% 1NN Thd A v



-d

15

16

17

18

19

20

23

24

break,

hava ijus

bt |

AR,

auestions

riaght now.

-

ey more ofv.r L uac

nich I =hink e suahr “n vakae, Suyw 1r
TNLV, TTery ilonw,
“Thy i1on't wa rako draak, vhan 7o
t d4 little bHit nmors.
XARAGANIR NEf +he rercora,
(Yherrupon i reces3s was =zais
untzl 2:30 L elaek L, 0, oot

.
T roivnw i n
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IN THFE UNITED STATES DISTRICT COURT
TOR THR NODTUERN DISTRICT NF IMNTAMA
TANMMOND DIVISIOU

NMIT™ED STATES OF AMRRICA,
™laintiféE,
Civil Ac=ion

mhird-Par=v
Complaint

VS,

ITIDYRST SOLYRNT “RCNVRERY IMC,:;

MITWEST MDUSTRIAIL “JASTE DISP0OS5AT
COMPANY, TINC,: INDUSTRITIAT NCTONICS,
INC.y V & ® CORPORATION; FRNEST DR
TART; EDWARD D, COHONLFEY; HRLGA C.
CONLTY: LOVIE DE "TART; CHARLES A,
LTCHT; DAVID F, LICHNT:; DRLORES LICHT:
ENOENE LISIAK: JEREAMETT® PLISTIAR:
LUTHRER ¢, RLOOMRBRFRCZ:; RORERT .J, DAU-
20", TR, ; JOHN MILRTICY; MARY

MILATICH; DRUNM CRENTRAL CORPORATION;
TMESILCC CORPORATION: RUST-OLRUM, TINC,:
PRIITH RPADRIO CORPAOARATIONN:; STANDARPD ™
CUrMICAL COMPAMNY, INC,; AINERTICAN CAWM
CONPANY, THNC.; PRE FINISH MNETALS, IMC.:
PREMIER COATINGS, INC,; MOTNROLA, INC,;
and DESOTO, TNC,;

Defendants.

it b i i ad il il i i it i ol ) Ll 28 i i lad b b 0 i i Kb L0 i B 2 G 0 it i 2 4 i ik

AMERICAN CAN COMPANY, INC,,
DESOTO, INC., INSILCO CORPORATION,
MOTOROLA, INC., PRE FINISH METALS,
INC,, PREMIER COATINGS, INC,,
RUST-OLEUM, INC,, STANDARD T
CHFEMICAL COMPANY, INC.,

ZENITH RADIO CORPORATION, JOHN
MILETICH, MARY MILETICH and THE
PENN CENTRAL CORPORATION,

Third-Parety Plainciffs,
vs,

ACCUTRONICS, ACTIVF SERVICE CORP,,
AMRRICAN MAMRPLATRE & DECORATING CO.,

NP Nf A it e vl et WP P P WP W W P NP WP WP W Nl W Nl M Naf h Nl el il el it Sl ol Nl Nt it P g il ed Nl el et t
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AMFRICAN PRINTER & LITHOGRAPIER ~0,,

AMERICAN RIVET COMPAMNY, APRCH,
APPROVYED INDUSTRIAL "FMAVAL, T71C,,
ARMOTIR PHARMACENTICAL, LRTIGANM HAMD
PRIVTS, ASOLAND CHEMICAL C.,
ATENMUR TN ING COMPANY, TARR

mIL =5, 1I7C., ®ELDEN FLOCTRICAL
PRODUCTS DIV, OF CONPER THMLUSTRIES,
INC.,, BRETFORD MANUFACTNRTING, TVC,,
BUTLER SPECIALTY COMPAWY, INC,,

RY PRODUCTS MANAGEMENT, CALTTMET
COMTAIUER, CARGILL, INC,,

CAEMALLOY DIVISINN OF FISHER- CALO
CHEMICAL CO., CHICAGN TETCHING CORP,.,
CHICAGO NAMEPLATE COMPANY,

CRICAGO ROTOPRINT CO,,

¢ & C INDUSTRIAL HAINTFNANCE COPP,,
CITY OF GARY, TINDIANA, C,?, CLART
DIVISINN OF GRNFNAL INMSTRIMEMTS
cope,, C,P, NIALL 720,,

T, Ps TMORAGANTCS, CONMMANDER DPACTARILIMG,

CONNOR FOREST INDUSTRIFS, (OHNSERVA-
TION CHEMTCAL, COMSIMERS DPATNT
FACTORY, 1INC,.,, CONTINAMTAL

THITR CAP DIVISTION NF JOMTIMNENTAL
CAM COMPANY, COMVERSIONS Y ARRRING,
COUNTY OF DU PAGFR, TILLINOIS,
CRONAMF, INC,, CROWN CORK & SEAL
c0,, INC,, CULLIGAN INTFERMATIONAL
COMPANY, CULLIGAN WATER CON-
DITIONING, INC,, FRANK J, CURRAN,
CUSTOM METALS PROCESS ING,

DAP, INC, OF BEECHAM COSMETICS,
DAUBERT CHEMICAL COMPANY,

DEUBL IN COMPANY, DOBSON CONSTRUCTION

INC,, DUO FAST CORPORATION, DU-TONE
CORP,, HAROLD EGAN, RRCO HOUSEWARE
Co.,, EL-PAC, INC,, EMBOSOGRAPH DIS~-

PLAY MPG, CO,, ESS KAY ENAMELING, INC,,
ETHICON, INC,, FELT PRODUCTS #FG., CO.,

FLINT INK CORP,, FIRNAS RLECTRIC
C0.,, AFARMASTRER NIVISION, TMRRSOM
TLRCT™RIC, THE ATILMFRT & NRENNFTT
MrG. CO., CLD LINODID DISPOSAL,
AENRY PRATT COMPANY, J.M. HUBER
CORPORATION, HYDRITE CHEMICAL CO.,.
INTAGL IO CYLINDRR SWRVICE, IWNC,,

—
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JOHNSON & JOHNSON, 7 & S TIN MILL
PRODUCTS, EWNAACEK #Fm, 7<C., LANSING
SRERVICE CORPORATIOM, ©YAUTTER
CUTEMICAL, LIONID DVYMAMICS,

LINTUID YASTF, INCORPFORATED,

“TERVFR MARTREL, YASOMITF CNRDO-

"ATION, MEWNARTER ZURERICAL CO,,

YRETAYL PECLAIMING CORPORATION,
WETRNPOLITAN CIRCUITS,

TIDWEST RRCYCLING COMPAMY, MOMTAOMERY
TANK LINFS, MORTON THINROL INC,,.

MR, FRANK, INC,, NAMNSCO, INC,.,
MATIONAL CAN CORPORATION, MAZ-DAR CO,,
MUCLEAR DATA, INC,, PPG INDUSTRIES,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

INC., PASLODE COMPANY, PIFRCF & STFEVENS)

CHEMICAL CORP,, PIONEER PAINT PRODUCTS,

PREMIFER PAINT CO,, PYLR-NATIOMAL CO0O.,
R-LITFE, REFLECTOR IARDWARE CORP,,
REGAL TUBFR, RELIANCFE T"INIVERSAL, INC,,
NICYTARDSON SRAPPMICE, IOHN NOSCO,
RNTEMA INDUSTRIAL "7ASTR, 57, CITARLES
HANOFACTURING, SCHOLLE CORPORATION,
SCRAP MAULFERS, SHRRWINY WILLIAMS
COMPANY, SHELD COATIVNGS, INC.,

SIZE COMTROL COMPAMY, SKIL CORPNRA-
TION, SPRCIAL CNATINGS CO..

SOUTHERN CALIFORNIA CHEMICAL,
SPECIALTY COATINGS, T1INC,,

SPOTNAILS, INC,, STAR TRUCKING, STFRN
ELECTRONICS, INC,, JOE STRAUSNICK,
STUART CHEMICAL & PLAINT, INC,,
SUMMER & MACE, SUN CHEMICAL,

SYNTECH WASTE TREATMENT CENTER,
TeR.Cs, TEEPACK, INC., ALFRED TFNNY,
THIELE-ENGDAHL, INC,, THOMPSON
CHEMICALS, TIFFT CHEMICALS,

TOUNEY DISPOSAL, TRIPLE S, RTCHANTS,
UNIROYAL, INC,, UNITED RESIN AD-
TRSIVES, INC., Y.5. ENVELOPE, U.S.
SCRAP AND DRUM, U,S. STEEL CORP,, UNI-
VRRSAL RESEARCH LABORATORIES, IMC,,
UMIVYRRSAL T™OL s STAMPING COMPARNY,
TAMDER MOULEM DIRPOSAL, ""RLSICOL
CHEMICAL CORP,, VICTOR GASKET
DIVISION OF DANA CORPORATION,

WARNER FLFECTRIC BRARFE & CLUCH Co,.,
MARWICK CHREMICAL, WASTE RRSEARCH &

)
)
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RRCYCLING, XFROX CORPORATIOM, and )

other unidantified wernons, !
\
Third-Parcy Derfenidancs. j

DEPOSITION OF RICHARD R, BOICR

Agguer ', 104aQ
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The continued devosition of RICHARD
EDWTH RbTCF. called for ~xamination bv the
Defendants, pursuant to notice and pursuant
to the previsions of the Faderal Rules of
Civil Procedure of the United States
n{strict Courts, partaining tvto che caking
of depositicns for the purpose of
discovery, tvakan before Arnold ¥,
Goldstine, a Motary Public and Certified
Shorthand Reporter within and for the
County of Cook and State of Illinois, at
227 West Monroe Streét. on Auguat 1, 1990,

commencing at the hour of 9:00 o'clock p.m.
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APPRARANCRS @

r. ANlan 2, Tanenbaum :ng
Mr. Leonarda ‘'t, 7elnan
Trial Attornev

snvironmencal Fnforcemant T=orian
Land & “atural Pesources Nivision

",S. Devartment of Tusticao
P. N, Nox 7411

Nen Franklin "tation
Washington, D. C, 20044

~and-
Mr, Michael R, Rerman

Asgsiatant Reaional “Csunsel
Splid "lazt2 & FEmeraency esnHnig

.5, "nvironmantal Trorection Acencw

Reagion VY
230 South Dearborn Stkreet
Chicaqo, TIllinois 40604

-and-

Peter V1, Moore
Assistant Regional Counsel

U.S. Environmental Protection Agency

Region V

Office of Regional Counsel
230 South Dearborn Street
Chicago, Illinois 60604

appeared on behalf of Plaintiff,

United States of Americay’
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APPFARANCES (CONTINUED):

'r. Michanl R, DlanXshain
Wilcman, Yarrold, Allen & Tixon
225 vest “Tacker Drive

Chicago, Illinois 4506A06-1229

appeared on behalf of
Pann Central Corporation:

Mr, ™illiam G, Dickett
Sidlesy & Aucgrein

Nne First National Plaza
Chicaqo, Illinois 40603

appeared on behalf of
Pre FPinish Metals, Tnc,:

Mr., Carl B, Hillemann
Sonnenschein Nath & Rosenthal
One Mercantile Center

Suite 2600

St. Louis, Missouri 63101

appeared on behalf of
Desgoto, Inc.?

Mr. Joseph V. Raraganis
Karaganis & White, Ltd.
414 North Orleans Street
Chicaqgo, Illinois 60610

app2arad on behalf of
Amevrican Can Ceompany, Inc.:

e T I ~ -~ . V.. 2 . - [alhe BN 4 TN
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APPEARANCFS (CONTINIED)

“r, TJames ™. J. T#arcinag

Law Nffices of Tamms ™, T, Yeatineao,

Printers Rcw
542 South 7Dearborn Strnet
Chicaqgn, Illinois 60505

appeared osn bahalf »f
PTramiear “oatinas, Tnc.;

. Rdward J, Teahv

Laahvyv, <isenberq & Fraenkal.
309 tegt Yashinaton Street
Chicaagc, Illinois 504605

appeared on behalf of
qcholle Corn,:

Mr., David S, Finch
McDermott, Will & Emery

227 West Monroe Street
Chicago, Illinois 60606~5096

Mr. Richard S, VanRheenen
Cromer, Faqlesfield & Maher,
Station Place

200 South Meridian Strect
Indianapolis, Indiana 46225

appeared an bohalf of
T & 2 ™{n "ill Products
Inc., 2t al.:;

-
'.'tr.-

P. A.

Tommany,
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APPRARANCES (CONTINNRD):

Adams

Mr., John R.
iller, ©enrowl, dYoffnagle %

Tavlor, !
lerlecvti
33 Morcth LaSallz Street
Chicago, Tilinois 60602-2602

appaared on behalf of Third-
Partv Plaintiffs Desoto, =t al,:

fM1s. Carol Doraqe

Seyfarth, Shaw, Fairweather & fGeraldson
S5 Fasat Monroe Street

42nd Tloor

Chicaqo, Illinois 60603

appeared on behalf of
“ororola, Inc.
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RICAARD R, 30ICE,
having heen previsuzly wuilv swarn,
was esxamined ana testified a3 7ollcows:
DIPECT SXANINMATINT
"(CONTINURD)
ny YR, FINCH:
N, tack on the record.

We are back on the record. Mr, Roice.
You are still undar oath.

I call your. attention, ™r. =ecice, %o
commant aumbar 7, among the COMMenLsS we wer:
discuseing orior to *he break, in Fxhibit o,
50.

The comment states, fuote:

"The United States
selected a remedy without
conducting adequate
treatability studies.

Treatability studies are
required to be part of the
FS process,”
¢ you see rthac stavemene?
A, Yes,

0. Did that statement have anv role to

P ammAavea f Akl nn ha e N 4 TN Ml o~
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play in your impression of bad faith?
A, T alrsaay answeroed that auestion,
N, All right.

Refresh my razcollectiorn, wnar was your

answer”?
A. T'.'O.

Let's look at comment number 9, Did
rhat comment hava anv role to rlav in your
tmpressicn of had faith?

MR, RKARAGANIS: Which comment is =-hat?

MR, IFINCH: Mumber 9,

A, T alrecady =--

MR, EARAGANIS: What does it say? I am
trying to figqure out., Is this the comment that
says the BFPA failed to include in the ROD?

MR, FINCH: Right.

A, I already answered that question, .

0. I think you answered number 10 as well;
is that right?

MR, BFERMAN: VYes,

i, vas.

BY MR, FINCH:

n, Okay. Go on to comment number 11,

P o = - 3 - - [ B - R Uy SR [a T W ad T AN ~ e
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‘That about comment number 11?
A “hat L3 rvha Tuest:icn”?

n, Nid 1t have anv role =0 plav :n rour

impregsion 2f bHad faith?

A, Yes,
DNe What is cthat rola?
A, 7all, as vou can see, it says:

"wPA artificially
manufaccured a 19A claim
after neqotiaczions broke
down ana a trial =ate vas
set,"

In asctuality, the »nrocedure «f noing
from the 122 negotiation period, and if those
are unsuccessful, to follow that with the
unilateral administrative order, is a fairly
common practice in the Agency.

In fact, many of the respondents shoulca
have beén awaré of this procedure since it was
used for the Ninth Avenue dump site and many of
the respondents are PRP's for the Minth Avanue
aump 3ite,

Q.. Okavy.

The phrase artificially manufactured,

TAnAanvrsa & FrAalded+srdnn 2% 1NN Tl 30 NP Py
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To vour recollection was that barase includea .
rne oaacrual commrents oMLt Ted v v ot v
raz8pondents?

Ae “robanly.,

N,  Rue vou rfdon't focall snoe way v oo
nther whether actuzlly i1t was includea?

A. I 1magine hecause T ~-- s11C0 ir vacz
written down this way, that {t was included in
chair acrual wor-aina,

N, You 3avy vou imaagine because I, “hea we
Jard since 1* was wriczan down tili Jay.,

hat o vou nean v T, HHd 20 jritvto =
Jown this wav.

R, TEMNENRAUM: Yold it a second. I chouan
we weren't qgoinag to ask him about the
compilation of this document?

MR, FINCH: "ell, T didn't intend to ask hi
about it. But, the response seems to imply tha
Mr. Boice was the one who wrote it down this
vay.

I want the rncord =--

TR, TEMRMRANM. T deni* vh.onll ~hmo rernapze

does imply cthat., He said -- I think the

response 3peaks for itself.

T amwrra i o r Al mimin e e T r TANN Fal TN O,
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Rut, in anv 2vent, what is the
s1gni1ficance as ro als impressicn of bDaa Faith?
MR, FTMCE: I think ‘v .Jdoes have some
-icnificance 1nd T en't zhink Lr iz ororaerly
anjectionable »r nroperly zubiect te an

Lilstrucrtion nor %o answver,

MR, TINEMRAUM: I am not qgoina -- 1 a3m not

qoing to instruct him not to answer gquestions on

nn draftea Ehe rasponse, [ will allow him tvo
inswer -- well =--

27 oPn, RINCT:

2, Are :hosé vour wordg, ilr., Roice,
arrifacrally nanufactured, or are those the
woras of other veople?

A, As I said before, since those are the
words written down, I imagine those are the
vords used by Sidley & Austin and Desoto in
their Section 106 or in their comments on our
unilateral administrative order.

Q. What do you mean when you say, as you

~

A1d 1 moment aqgo., thact (vt is a fairlv common
groacsdurs far iaminisvrat:ive Jrderz vo f5llow

120 day negotiation period?

MR, TEMENRAUM: Objection o the- - axtent {t

Ut

N
fa
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calls for a legal conclusion or i1nalysis.
If —rou "ney e oanwer, a0 av o1l
vour answer,

"R, PFIMCH: T oam nnn s3king S L LLeald
analysics. T am +dugt sskine wpat -he oitnaesc
ineant when he said vhact he said.

MR, TENENRAMNM: Same abisction, su can
answer the best you can,

A, "Tall, ander all our guidaliner,
followina *hpe rocord of aeciuwion, wa have o
12V -day 2acreirazion rorsoct.

And yf rtharv fails, “hen ofcon tha FDA

1ssues A unilarcerael acministrazivs order,

crdering the potential resnonsible marties :zo
implement the selected remedial action.

BY MR, FINCH:

0. Vhat do vyou mean by often EPA issues a

unilateral administrative order?
MR. TENENBAUM: WYWhat don't you understand
about the word often? It is clear.

MR, FINCH: Thar'!'s 2 pretty vaqua *ermn.

-r

Tn €faer, I ¢t2cxll she 7auvnr-amasg-
objecting to the use of the term often in

connection with this deposition at lecast three

T mvmmAry s ~ r Mo promdnd o nNl1K 11NN Lol EN PSR
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or four times, it %“eina vague and ambiguous. SO
{ w7ant -2 knoosw thak this wicness "2ans dv che
term often,

Ana 7 211] <concsde rigne up Jcont that
113 conclusioan vall! not be a legal conclusion,
and i1t will not renresent rthe Agencv's =-- the
l-qal position with éespect to =he issue of *he
administrative nrders.

R, TREMRANTATM: T will let him answer *he

8

bost he can. que, T am aping ro have %o object,
rcausa von KJVE.ﬁOt Tazd say fourdatiosn thac
zhis wiktness inows anvthinag abour the
sratistical frcauencv of issuing ~hesea orders,

MR, FINCH: You are riqht.: I haven't laid
that foundation.

But, the witness said under oath that
often EPA issues administrative orders. Those
are his words, not mine.

I just want to know what the witness
meant by the use of the worda contained in his
nrior responge,

TR, TRIIRNT A T am "oing <o maintain rvy
continuing objection, but you can answer the

a8t you can.

[} ]

-
>
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A, T can't see how I can clarifv rthact anv

n, You ran's Lowe pow o voew ¢S o LuTrcocr ogras

is meanc by aften?

A, Yes,
N, Can vou see how vou zan <larify Jsha-

meant bv the nhrase fairly common nractice,

-
i
H
b}
vy

T
3

which vou used a faw mirurmo Lagc o

o]

issuance 7f adminisctrative osrders toilowiag e

C¥DLrITIon 2f rthe (20-day vericart

A, o, T don't se2 now T rould olaraify
that anv further,

I, Ler me ask vou, for how lona “1as it

been a fairly common practice for "PA to issus
these orders, according to your understanding?

MR, TENENBAUM: wWhvy don't you rephrase, {f
you could rephrase the question, what is your
understandina,

MR, FINCH: All right,

0, ™o your understandina, now lona hag it
2esn 1 fairrly Ammon nDracTioen Fog horo oraducz
administrative orders following expiration of a

120-dav negotriation veriod?

fAnmAardia © PAatYAdacwdma 2?4 109n ol M PSR,
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A That guestion has no relevance to
cemmoent yunpe=r 1, r 7w wmpressicn of rhavc,

. Okavy.

Couluy the reporcar ;aad ne nuestion
vack o thp witness.
IMEe record was read,)

MR, TEMNNMBANM: Subiact rto nv ~ontinuing
objections already made, you can trv and answer
+hat, if vyou "row 1n answer, 1if wou have such an
under standing,

A, “iell, <he kay point 15 :-hat in commant
~umber 11 =heov say "PA rtificially manufactured
= 106 claim after =he neaotiations hroke down,

Then in actuality this is a common
procedure the Agency has followed at that time
and is following now. And it is not something
that would be considered unusual or arti!iéiallv
manufactured.

BY MR, FINCH:

Q. Could the reporter read the question
back to the witness. please,

{The racord was rercad,)

A, I don't know,

0, You ron'4% know how long you have had

. e e om .t o~ LI Lol I " AAAR ~e e
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this understanding or you rion't %now how long
=hris has bnopen che orzetico . sccnrcia 2 —nur
undarstanding?

A, Az =-ho Tuestion .o sratsa, ©oanntoounos
hrow long rthe praCticé has haop o Jarriv omros

nractice with FDA, T *now i+ 135 someatrhina ~hav

iz bsinag cnne —--

MR, TENEN3AUM: HYe wants to know how lonaq
vau hbave Eaé ~uch an anderciandinag g chee
auestion.

tavbs vou agn' it ounasratinag LT,

\, T don'= understang rh2 ~Tucstiang,

MR, TERENRENMI3ANX: Tow long have yvoau dandoon
understanding, this understanding you have
described?

A, Would you repeat the question?

MR, PINCH: If the court reporter could
repeat the question again, please.

(The question was reread.,)

A, Okay.,

That didn't {ndicatz anythina about my
yndasrsrtanding, wur, T know o o iiean ot l-oame

-

since the management review report by -- it

iz

started wich ©ill Retillv's raking over 2

- - - 8 . - -~ . v 3 L I - TANA ~
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I
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aaministrator of cthe FPA,

A for *he record, 9hat 15 a2 managsment
roview raport? I am nor familiar with :zhis
accument,

A, T rionfrt ramembar the name. of 1c. Rure,
~here was some tvpe of -- it was called a 90-day
srudv, It was nne Ff the raconmendations nof rhe
99~-day s3tudy to increase enforcement efforts in
Iuna2rfund,

0, Tho is8 Bill Reillv?

A, “he daminigtracor =f the "8

“avirsnmental Protection Adgency.

0, “Then oid ho bacome aaministrator of the
TSEPA?

A, Shortly after Seorqe Bush was elected
President,

0. So he was not administrator of USEPA at
the time that the partial consent decree was
entered by Judge FKeanny?

A, I don't know what vou mean., Who is
judge ¥eanny?

. ' Do you xnow vhetherr v was 1 fairlvy
common procedure for USEFPA to issue

administrative orders at the end of a 120-day

) |

=N\
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neqotiation period nrior =o 7{lliam Really's=n

annoinrTnent g8 adminiscyroen LT TTrrmaoa

~

5 N -
T intn r"genu

A\, All T know it was i1one £

(g

n, mue o vou know wnevhaegr 1% wAag Sarr
cempon mrocedur> ar wracticer?

MR, TENENBANM: N"is understanding?

R, FIMNN: m™e wvour nndoy3tandinna,

A, To my understandina, voag,

N TO0 vou have any udnasrssanaand w10
wharvher +wne wartiygl copsanc ascrse sdaraeszase o

issue of zdministrative oardeors or ~he »Drerriscv
¢f the Adency issuing administravive orders,
again just to vour understanding?

MR, TENENBAUM: Same objection.

This has really gone far aground on
legal interpretation of the first consent
decree.

If you think you know the answer, you
can try and answer i%. ®But I havc 7o shjecr,

~.|\>L 1 b

AW T oaon'* undsrotand che ruc 2,

'™

BY MR, FINCH:

0, Let me rephrasoe Te

~ - ~ o~ - -~ -~ —
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To vour understandina, is there
invEhl1nq in che tartial conssnt lecree which
addresses —“he circumstancas in which "8FPA can
tEsue administrative srders tn ~hiy case?

n, TRMEMANII:  Ibjoction, cails for a leaal
conclusion.

ny 4R, PINCH:

N Just +to veur understanding,

TR, TENENRAMNM:  S¢ill calls for a lagial
concluaion.

o vou want me 1.0 noticne cthe depPosition
irom someone fr~om Standard T wno is familiar
with che consant decree and ask them abour what
their understandina of the terms are? Will vou
allow me to do that?

MR, FINCH: Probably not. But then again my
client is the respondent, My client is not the
government,

MR, TENENBAUM: Your client is making
arquments in this case about the partial consent
decren,

"R, FIVOTY. Are vou nstruct:iag haim ~ot 10
answer this question?

MR, TEMRNBAUM: Ye is5 not a lawyer, How can

- v m e . -~ et D d Lo Jhe N o TAYNAN ~or -
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he answer 1it?
T, INCH T owmadnt ono oW o traoLnusy

nt =he »Hravisions af rha Mar~ci1al tansanm 0T e

nf aquestions.

R, TPNEMRBRANTMNM:  Subdiict no wwv adbjaecvrion, .
he gnows 1tv, f e has uck an indoeroronaiaa,
will let him try, but only if vocu hav=e ans,

You -re ot 2 lawvear, f o ovaun osrmow v,
tf you ivhink 7ou hava2 ones, ifubject =0 nv stranag
opni2cricns, T wi1ll i1t vou :nfwer,

A, "Mell, T ¥Xnoaw chat ~he ~artial croeeonc
dpcrre specifically rvasarvoy FPDPA'5 vrshrs under
Saction 106, which includes tha right L0 i=sue
unilateral administrative order.

BY MR, FINCH:

Q. Was there ever a time to your knowledgs
that RPA informed the Midco Steering Committee
or any of its agents that it was considerinq‘
issuing the unilateral administrative orders in
*he nvoent that rthe 120-:day nsaorviation poeriosa

orprrad without 4 “inzl aqeevmens de-tu.=n " he
11

-~

parties or among the parties?

N, T now we starea o apcmeone on cUr cean

L - ~ ey Yo L ~Aa . TAAA e
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19

stated that we would =ake proner =nforcemanc

(4]

1griens rollowing, &

geotant T o Toacn oan

adqraement irter the 120-day eaarr1acinn 95riod.

ay)

Ve Tho w3 chax

MR, TENENRAUI: T «woniy hnow ashas e sro
getting 1nto here,

nyr, I am coina <o woiosch cr oone st
we are discussing settlement nsgotiatisns, “ut.
T will ler nim wswar,

[fR, FITCw: Thig 15 3 novtics iLzaue -—hat 13
ralevant 0 =hisd yltnesa' —zscimony apoug wro:
inpact of commaent 11,

. “ho is thig pasrcon 2on =he c2am whe =0
advised.the Midco Steerina Commictes?

YR, TRMRMBAUM: Same continuing objection,
but you may answer if you know,

A, Well, Joel Grosa was our spokesman.

Q. Was he the one who cave this advice to
the Midco Steering Committee?

A, I am sure he made some statement as to

=hat affect, ves.

A. Yes'

n, No vou kncw whar words ha uscd?

- . . - - = . ~ - - A A~ —
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A, Mo, T don'~,

. Tn o ovoeu roczil cenzratl)lo oopun o
used?

N T s3lroeqav ol ovou o rrpagsallv ounLt o croc

s used,

N, “That ganerallv ver=2 choe vor<s ~hat -
told no ne used?

A, Could you restate it?

P, TOUMRN2AUM: e wante vou ra ¢ohac xch
his answer two or ~hree questions 240 :oaus --

PY MR, RINCU:

n, 1 sm not aszkinag vou whar rhe -~£ffruc of
nis vords wercec, T am agkina whan the wocus
were¢, a3Ss closely as vou can raxnember.,

MR, TRNRMRAOM: T think ths witness is
indicatiqg that what he said before was his bes
recollection of the words, Ne wants it read
back.

3Y MR. FINCH:

Q. Appropriate enforcement steps, is that
what he said?

AN That ALl T == T apeule. ik oo o --

Q. I don't want to know what you

remembered about three minutes aago. I vwant to

T otaom omom w4 o - A at A ndbl - NSr TN Nl mm o~
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<now what you remember right now,
MR

o TOMTINTIATI: T 11l =bince =g —nis lina

af aguestioninag a2g 1t 1% not drovar, bur Ado vour

N A8 7 srtareg before, ho aenerally saia
if =#he nedgctiations were uansuccessful, *+=hae it
1, the 120=-Aavy neanotiations veriod was
unsuccessful, then we wourld pursue our

anfercoment wpticns,

Ne Pursya onfcrcement oontions,
So that as 7eu sit here riant now at

2:01 n.m., August 1, 1990 {5 what ynu recall
Sress having said?

A, That is what I just said,

Q. All right,

MR. TENFENBAOUM: You don't mean the exact
words, you mean the substance?

MR, FINCH: As close as this witness can go.

MR, TENENBAUM: Right.

MR, FINCH: To tellina me his oxact words,

R, TRNRENRATN: I rhink 'z nas indicaced n2
didn't remember the exact words., I don't think

1t would be fair to sav those were the exacet

v . - . - -~ - " o Lo B BN 4 T AAAn s



1 words,
. e T Gm Nrooov :ure those upsrn "n o otrinein
3 also.
3 R, TINCT: Thav,
5 Y. Leg's starrt wien the cral rovaco, :"
) was vhat qiven?
7 A, I “on'r ~emambdar.
! N, Do vou recall what year it was 7ivan?
) 1, Tt Jould have hoen 191990,
10 n, Do vou recall +shat time during ~khz wvel
11 L was aivan?
12 v, n,
13 D, Could 1t bave He=n 1 rha corira ot
14 '307?
15 A, I'm not sure,
16 Q. Summer ?
17 A, Possibly.
18 Q. Fall?
19 A, Possibly.
20 Q. Early winter?
21 A, No,.
2o Y, Douldaty Kav . bBeen rarly winoet! ., Ly
23 not?
2 A, Naecause ths neagotiation n»nerind onded i
!
1
P mem v owms e r M- .-:l-.a..‘--.. NN TANN IV D e -
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Saptember of 1989, 350 it was nrior +o that.

(g1

Y, Aay  timoe orior t9o zhe -no GE the
negotiation w»a2riod in 1989 Jjurinag the vear 1919,
“as zhat vour =—estimony?

A, v testimony 18 thawr 1s o0 the best ot
nave been some

nmy recellection, ana thers miah

i
«t

aarliz2r refarenczs o :that,

[$1)

N, And to whom did he qgive this advice
specificallv?
A. Tk wasn't advice, it was information.
ﬂ.' Tkav.
To whon -iid he zslare chis information
specificallv?
A, To the Midco defendan;s.
N, “"ho, what people?
MR, TENENBAUM: Same continuing objection,
BY MR, FINCH:
Q. Do you remember?
A, Okay.
Wall, if vou look in your records you
cnuld probablv find a latter that made a
rczhoapent 2o *thav 2ffect.
0. Well, I am not asking what my records

would show.

T mn e 1o ° L IR B O P nnr AN [ I B
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A, T+ would have bwven nade ~o *he neopnl:

nmarvLirarving Lo the neeczsiationg Lo e
Hovaernment,
e e wr~ zallinao poun an v ai Tagumor

cause vou illuaed o an nrzil ~tapevwenc, w1

5]

then vou said be mav have 33:d or vou =“hian ~=
said phe zame rning'in vri<ince 18 'rell.

S0 let's talk about *he oral statemant

No veu recall ninm makinag vhio o chn
form of o4n sSrol aammnﬁt i FOom LT tEnolao’
A, T'm ovroercy Tare ae dia, bhuc 7w ooxn
absolutely sure,
n. Po you rcecall who was tn vhatr room of
people?
A, It would have been the negotiators witi
the Midco Steering Committee. .
0, Do vou recall who those neqotiators
werc?
MR. TENENBAUM: I continue my objections to
thase questions on settlement neagotiations.
“gr acw T am Go1ng e lob nim answir
subject to my objection.

“R, PINCH: I am not at 111 sur2 that this

- N et Jar L. - N~ S AN Lo L T
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comment was made in *he context of settlement

4]

“epanc.iationg, "haw 3 0t wecessarily a {air
reradinag of what -nis wicness nas restified <o,

SR, TREIRNTANDPM: Man' o he s3av o1t 7as auring
“he negantiacicn neriod,

MR, FINCr: He 3aid it coula net have heen
ifrer rhe nagotciation neriodg,

There is nothing in the record thus far
rhav indicates th;t “his was i1 statament nade in
*he context of settlement, It doesn’t strikoe ne
T onn *hav 18 made Ln ~ha contade of
etTlament,

IR, TRENENAATIM: To the axtent icv was, I
reiverate my cbjections., You can rvtry and
answver,

A, Well, you should know who the
negotiators were as well as the government,

DY MR, FINCH:

Q. Not everybody showed ué for every
meeting.

I am asking vou who veocu ramember this
zrzocoment having Dean wade in frent 2E7

A, Okavy.

"7all, vou could probably consult with

TAnmMAria © MNMA)Ardinn 276 TNN NPl nmm~n
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vour own attorneays and get 3 lisr, Pur ot

_necludes --

[
=2

1 -
-

1=
2

Pt
(P¥]

[
I:‘

15

N, T naver onsul% vich =v ceceprzv;,

Y, m™irm ‘larker, npu Ja2ff Tarce,

n, Su, 18 1T vour iostairoenv oinag U
"arker and Teff Fort were nrosent when -nis
statement was made?

A P;obably.

Y. T i3 wour sastitony Shev Ciers srapaued

wrpasent wnen This statenent

A, mhat':z ynxT T oTas

11

Wwag na

rn2?

A, Probably Art CGchlessincer, Rov 2all.,
I'm not sure who =2lse,
0. Was anyone present representing the

United States other than Jcel Gross and

yourself?

A, Probably Mike Rerman and myself were
there.
i
N, And it is your =zestimony that --
TyooTha oway, Wdas whis Inor nteetiag Tnac

was held on government property?

A, Probably, I'm not sure %*houah, o, T
- [, 2 - ~ L] - 2 . - N * AN o
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would have »een :zomeplace else,
N, Lihke vinzrs: nl3s?

A, McPermozt, 7ill % "merv (g where we nad
JUr nedgotiarion mestiads,

Ve 30 wveou :hink 1t was =orobablv at
‘ehDermott, "ill % Fmerv's officoas?

A, Probably,.

Q. And it is-yOUt testimony that TJoel
“ross also nade tvthiz osratement in vritinag?

A, As I stated before, as far as T Kknow.
T'm oprecty SUre thers was someEchind ©2 nhat

«ffect in writing, ind thi12 13 all to rthe hest

v

nv reccllection.

N, At the time that thac writing was made,
i3 it yvour recollection or understanding thatc
EPA had been actively considering {issuing
administrative orders?

A, What?

Q. Is it your cecollection or
understanding that at the time that this writing
by Towel Rross was made, UTSRPA had in fact been
considerina issuina sdministravive crders,

MR, TENFENBAUM: Wait a second now.

You are acking, vou want to know about

Frewerne la € M AT Ambs mmn T8 ININ Ml fe o~
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the Aaency's deliberative nrocese on unforcemer:

onsicns, That .o av-eacly spienecoinacl e,
"R, FINCH: T Jon'=s vanrt 0 Faow rnv-haina

about vholy dagliber1¢i7 r=0roce18,

T 4ust wanr =0 “Mow ynaoerher gr ohe -

th

rnat Joel Sross supposedlv ol *he rogponfanc:
that if they don'r 3eczle rha Adgency will
consider its enforcement options, wherher the
Agency vas in Factw at that owma congider: e
“hese =2nforcament ocntrions,

(TR, TFMEIMAMNI: g,

T rhink rthat wou zxrs aeghiina Tor
attornov work oroducht ana attarnav=clian-
deliberative-process informatior.

You would surely object 1f T noticad
the depositions of any Standard T personnal or
lawyers and asked them what they were
congsidering doing with respect %0 the case at
the time of the négotiations.

MR. FINCH: Alan, that's not even a fair
analogy.
Wa opnava vostimony from thic wisnoss
that there was a communication from a government

lawver to the respondents or =o the parcticinancc

- - - -t " ~ % Y. . o~ v AA A -



w

[}

a

1t
[ ]

gad
[

pd
{3

b
W

15
16
17
18
19
20

21

1
ta

23

1321

in ~“he settlement negotiations %ellinag them that
0 chew didn'= sownmtle, the Agenoy wupuld concider

~= anforcement oprions, or words o *“hac

That‘s no= 1 nrivilegea communication,
"hat 13 a statement bv +rhe qovernment,

MR, TRENMEMTAUM: Yeu udre not a1sking about
that communication,

R, RFINCPY:  Yow [ am 1gskina whether at c<he
—-ime that this communicazion was made the Agency
;38 2n rfact sonsgiacring uvhsse eanforcement
notions,

"R, TEMENRAUM: T am sorrvy, »nur that

S a
tusation asking the Agency as to what its
deliberative-processes were and what its
attorney-client communications were and what its
attorney work product wasa,

MR, FINCH: I don't understand that at all.
Are you instructing him not to answer?

MR, TENENBAUM: I am afraid I will have to.

R, FINCH: You are inscructinag him 20t to

MR, TENENBAUM: I am sure Standard T was

considerfng itas noptions at the time, and I don't
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“hreacent

1]

na lectars "0 USTNA

AR, TEMENR AN T oron!

Standard

N

letter.

what che

™ did in +*his cas

iidnt ona
LmhEr.
T U qhias

5
e

T don't =hink -“har

a3 ¢ Lhr 2t

Tt is just providing information on

hNagnevy was —-

F!R. TDNRNHAHM: 'T‘hera

pending,
w3 th vour
Y iR

n.

e don'.-. oncur,

descraipticn,

« FIMCH:

V-
]

Lo lare

ne usction

[

Take a look 3t commenr 12,

Does that comment have any role

in your impression of bad faith?

A,
0.
A,
Q.
A

n,

comment 1

No.

How about comment 137

No.,
Comment 147?
Ves,

~ Yy oL .
LR A

SAagUr .

to pla

For the record, so the record is clear,

4 states, Auoto:

TAnmAr i~

e Al Aed-3d ne -

b e I

in1n
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"mPA narsonnel have

_ALtoLmea Ttavtr Sna Tamnoana
cfficials ana ~he ouplic
that ines T1u0n T o3itse o onor

AN imminanct Dureat, InNue o TnRac
zhe dike originally --°" T
think :t shoulda wne "--
placed alona Cline Avenue to
nresvent vastn »un=-nftf ov
migration £ror ‘“"i1dco site -o

L3 0 ion o

“ognalatea rnoz

'fi

necessarvy and jerv.s no
anviroamental »urpose, "
How 1is that state2ment connactaa
your impression of bad faith?
A, Again, it doesn't seem to be an
st&tement because the newspaper article

to didn't make any statements regardina

imminent threat at the site,

with

honest
referred

an

So basically the statemnnt, comment

included in <comment 14 dossn't scem co h
repragens wha fazoars,
BY MR, FINCH:

n, You ar=a testifyinag that "PA nrer

onregtkly

sonnel

T ARMmsiT AN c FPATAered na TR 1NN
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11@ or did not make anv statements o©

mminanr

ireicle

Anga «<h=zt

RPA making a

imminentc
0,

of *he

2reicle

*hrear aor

0.
stated?

A,

Q.

anvthing

Ao

submateed vi®n

nswspaDer

did noc

rheeac?

Tell, rhare was some swnpe
*hnat, ~hase
aewspapar arraic! - nads "G
staterent
*hreart,

As you read tharc,

: -~
B - el
irtLCa e

That i3 what the neusnapeaer

A T stazod

[#7}

agace ka2t *hora wasg

vhat FPA said cthat
threat at =zhe s5ite,
What did the article say?
I don't know. I would have

You don't remember what the

Not off the top of ny head,
But you do remember that it

about an jimmirent zhraat?

7 . -y on . T - . . r -
Ta3, Decause Lt L5 upeezfilc

in response 14,

N,

Isn'es it <run

manT

~hat is vour

gncarning ..

af wewsnanse

Soammoent

L r

tnat thoeors was 1ot an

rpading

Sefore, ~ha rnedsvavar

rhoyoe wans 0g an

to read it.

article

no.

didn't say

that FPA personnal

T« AmN~
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1 informed Gary and Hammond officials that the

2 | fidce T osito 1ges nor prasenrt an cmeragpcy?

2 A, T =haink we =tated somerthing =0 vhae

A ~tfect, Tas,.

5 n. “han :did vou 3tate rthat?

A Ae Thare was a meeting with Gary and

7 Tammond officials and the varich priest on that
3 issue,

g n~, Do vou racall when that meetina ncok
10 nlace?

'l A, I~ was probaplyv, I don': romember
12 srzdactly when it vas,
12 0, Rouahly what month or vear it was?
14 A, Yo, I don't remember,
15 MR, TENENBAUM: Same continuing objection to
16 the question.
17 A, I don't remember., It was during the
18 summer, that's all T remember.
19 BY MR, FINCH:
20 Q. So the summer of 19897
21 A, Possibly.
a2 N, iTor ~he summer 8¢ 173737
23 A, I don't remember. It could have been.
24 n, Nkavy.
f oemmeme e o mat A .- Avr anAan ~
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And who called *his meevrina?

Ay Tonari sh

N “That is5 v

pyY L ost,

Qur undrrscanaliag Jf T

reason —hat meetrinag was callaa?

MR, TENFRMRBAII:

Erem the impressgion of bad

The mpres

use the word cmera
nas anvthinng o 10
MR, ?IHCW; It
whlaraqancy xznd "he
close 31s =9 be svn
MR, TREMENRAN:
MR, FINCH: e
2xplain to me why
newspaper article
newspaper article
synonymous, I am
witness' understan
R, TENBNBAﬁM:
for itself.
P, STYCY: T
questions, Alan.

almost done hero,

Te nava aow gdne Tar Fie
fairth,
ssion of bad Zaith aesg roc

ancy.,. I cion't see how =nf1s
gyith rhat,

strikes ne cvhat rhe corem
Erm Imminent throat arc o
onvmous,

That is vour nogivcion,
11, I want “his witness o
in cthe context of the
and the events underlying the
in response 14, they are not
entitled to find out this
ding,

I think the response speak#
i rnrisloe e ash _alloweuan

Let he ask my questions. I anm

P memeave o - ~ et Dl d
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0. “That is vour understandina, #4r. Boice,
48 ©0 wnv vhis arioest callz2d this ~eecing?

R, TPMENRANY: Zubject &0 mv continuing
cbjections, [ will l2r you Inswer.

e are Jgeatrwinag far afieid.

A, To rasolve an issue of whetrther or a0t 1
dike olacesa across !Ninth Avenue sevnaratinag “~ary
and ZJammond was necessary to be there for
snvironnantal and nublic health reasons,

ny MR, FINCH:

A And FPA rook che nrosition <nacr such 2
dike was not nscessary?

Ao T wouldn't zav we haa -- that FPA <ook
an initial nosition, But, that was our, the
advice for the people who attended, ‘That was
myself and Allison Hiltner.

0. You told the people who attended the
meeting that the dike would not be necessary?

A, We suqgested, ves, thaﬁ as 1t siid.
yes, that it wouldn't, flood waters into Hammond
would not he a significant threat to human’

"
e

alvh n the owiar of a fiood,

{4

Qe You also told the people present at the

meeting that the Mideco -site 4id not present an

T @@ wm swoman ¥ o ~ et Jeae - Lol I o TN ~Y .
.
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emergency, isn't +that true?
P, TEVHINANT: ait . :ACINQ.
You qgo from =—he apecific vo rhao vanerde.
ing you osouncz2 back and foren, Vou o are frving
~0 confuse rthe witness nr “h2 record ~r ~ounn,
mean, the witness is talkinag about surfaca
run-off anda vou keep on zhif*ina pback zna fort-
“hich do you want to know abour?
MR, TIMCH: I would #ingd of 1ike =0 3k
abour them at rhe =zame =inme,

T won'~ =hat 11 “a1r.,

-

Mhe, TRENEIMAUM

as
-

rhink vou cet a confused record thar wav,

Tt mav »e the only wav you can awet the
answer that you want, Put, I will have ©o
objact on the basis of vague and compound.

MR, FINCH: I am only asking one question a
a time, Alant

0. The question I am asking right now is
that isn't it true that during the meeting foh
advised the people who were present at the
meeting that the Midce I site did vot nresent a
emeraqeaney ?

MR. TENFENBAUM: As to the surface run-off

issua?

| R P R I ) ¢ MNMAT A< - a narr 1IN A Fad CYR P N
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MR, FINCH: As to any issue,

MR, TEMFNRANM: A1l richt.

"e 1s not askina aboutr just surface
run-off, e wants 0 know wnerher at che
aeetving vou idiscussed all -- riid vou say
smergency this :2ime?

MR, FINCI': The word 1s amergency.

0, Isn't that what you told them?

IR, TRENRMIANM: e wants 1o know‘wnether or
not you discussed whether anything to do with
~he Midco I citc2 pdresented an mergency, Mot
just the surface run-off, Anvthing,

A, Okay.

Now that T have read the resnonse
again, I realize that the meeting was focusing
on the surface run-off issue, And that it
really didn't address any emergency conditions
at Midco I, »ther than what might be caused by
flooding conditions at the stté, ff&winq back
into Hammond.

Y MR, FIMCPH:

T And vyou zold chem that there was ne
emer gency as‘to possible flooding conditions at

thoe =zite?
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A, Ves,

Ve Is “nan currantlvy vqur TasyIrvriaon, Taat
1f there vwera floodina conditions az “he sitse,
they would not uvresent in -morasncey?

A T wouldn't zall 1t = pnsition, e
my understanding based on the dava I hava
reviewed and <he risk assessments T hSave
reviewad,

N, So if flood varares yyore =9 invade rha

3ite, the presence of those flnoa waters na vn

1)

Fact =hat rhose tflood wacrers wvould sooner or
later miqrate from +the cite would nor new o
vour understanding nresant an SmercAncy
situation at Midce I?

MR, TENFENRBRANM: Same continuing objection,

A, I think that is what I have said.

RY MR, FINCH:

0. Why is that, why wouldn't they present
an emergency condition?

MR. TENENBAUM: Same continuing objection,

s

N. Okav.

w

This deessgn'yc nava oanvching o o wich

&

comment l4 any more,

- ~ .. L S ~n N . T AN bl
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nyYy MR, PFINCH:

e I rhink 2t cdow=s, And vou :ip not have
an instruction not to answer the auestion,

5o T wonla uppr=cilate it if you would
10 ahead and answer it, so that I can complate
my pertion of this deposition.

A, Ix <doasn't nave anvthing rc do with i*
basically. It is getting into the-risk
1ssessment.

In, TRENENnAUM: Can vou tell us hew cthis has
anvthing tc Jdo with comment 14? ‘thather or
o —--

T mean, comment 14 does not even -- he
nas already covered the point, Comment 14 says
zha£ -- mayba you need to break down your
foundation question and ask him whether or not
the -- there is a compound sentence in commené
14,

He has already testified that the first
half -.i that may have contributed to his
:moression of bad faith.

I don't knew whether or 1ot the zecond
parte had any contribution to.

A,. Rigne, It was just the first part
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regarding imminent threat.

TR, TREMPMRAUN: e has alrccady Tulle
explained the €irst nalf of ~hat,

If you want =o :uplorz: che racona nars
of it now, "e just indiczarted just aow rhat
wvasn't his impression of bad faizh.

The first par*t, vou already wenr “ull.
over tgat when he explained that they said that
as ko Miden I, this contributed, ch2 nr-icl:
stating by ®PA rhat the Midco si+o wag rot an
imminent thrﬁa:, ana he =»axplainea i3 rouapeonoe.

TR, PINCPF: Are you instruczina the wirneas
not to answer?

MR, TEMENRAUM: Yes., You haven't laid a
foundation, now that the witness has clarified
that his impression of bad faith only pertains
to the first half of the séntence.

MR, FINCH: The foundation is that the firs:
half of the sentence, quite simply, which this
witness findg to be evidence of bad faith or
contribuzed L0 his imorossion of bad £aith,
stares that "FA »nersonnel have inforneda certiln
officials that the Midco I site is now an

imminent threat,

- % oM demte d . [ The BV ol TATAN ~y .
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And T want to understand precisely why

‘hycs witness ~hinks rhar iv 3 a0t an inminans

M, TRMEMRmAINM: That has been i1sked ana

{u

answerad, T =hink vecu should move on.

IR, PINCH: And T want to understand the
wvi1izness' concantion ¢f what an imminent threat
iz, so that T can understand the answer that he
dave,

MR, TENENBANM: T think, T mean T don'* wan<t
e testify for :the witness. T am noina to let
hia cestimonvy speak for itzelf,

nut, it seems to me rhat that is act
relevant to your pnoint, Because, I thought the
witness said that the comment grossly
exaggerated whatever the newspaper article said,

A, Basically that the comment makes a
statement that's not in the newspaper article,

MR, TENENBAUM: Right. So what more do you

need?
A. That is basicallyvy the --
nyY #m, PTINICT:

D Throughout this =--

A. That i3 the basis of my impression,

T mwmrmed o~ e ral Fdmbd an N 7 1TNATYN N d s
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neqative impression, about that statement.

N, Throuaghout =his deposition, *his
witness has used zeorms of arv., kav worng,
Important woras, Ana when 7 have =ri:o o Yinc
sut what this witness means oy *hogsa worcea,
Alan, vou have onbjected principally on ralevan:
gqrounds and vou have cuite frezquently instruc:ns
the witness not to answer.

MR, TENEMRAMKM: Nn record-roaviaw Jrounds,

not relevancy,

r)

"R, INCNH: wWhich 15 a relevanc: issu=,

MR, TENENIAMNT: Kot z2ntirelv, no.

YR, FINCH: A: least vou have rreacted it ae
such.,.

MR, TENENRAUI!: No, I have not,

MR, FINCH: What we have is a lot of words
here, words that came from the witness' mouth,
not nmine,

MR, TENENBAUM: No, they come from the
comments' mouth.

A, Thev are right in the written comments
riqrt rharc.

MR, FINCH: That I cannot get defined by

this witness.

T Ammoaw =~ - C NAatAmbed nn 17 1NN Mhl e -
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MR, TENENBAUM: They come from your client
ar vour co-couns=la' <lioants,
MR, PIMICN: That's just this witness!
impression,
A, There it is. 1mminent threat,
MR, FINCH: I have repeartedly asked follow-up
7u2s8stions, I have heen reveatedly cut »ff,
MR, TEﬁEnnAnH: Mo, we haven't,
MR, FIWCH: T +dust don’t think it 1= fair,
MR, TENFRMRAUM: T vhink T have bent over
r7ackwards £o let vou ask these aquesticns cn nis
inpressicn of had faith., "hich is now what vyou
nave been Aoinqg for manv davs,
I don't know what more you can want.
I hope that you will be as gracious in

allowing us to ask questions on the bad faith

issue when we take the depositions of

Geosclences and ERM and anyone else who may have
knowledge on cthis,
MR, FINCH: I am sure I will be very
qracious,
Onea Joment, nla2asa, T just have one
more question for you, short line of

questioning,

P cemoomaed - - N atl Janldman baThe I TNIN Lad W S
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n, You have testified a couple of cimes in
*nis depositicn, ir. ‘"21¢Ce, *hAat VOU nover
insisted that ORM 9r “eosciances or fames .
oores make chanqgas 1n arafr I o9r " dpcunenr:s,

To be moro precise about it, whon T
have used the word insisted, vou have nointcead
out thac that word is incorrect,

Is it in fact your nosition that you
nevar insisted on anvy chanaes i1n any draft
documentsg?

Mo I don't remember makinag —hat starcnan<,
that T never insisted cn makinc chanans.

I think whenever we had -- we raviewed
the documents, we communicated. Sometimes we
communicated comments informally so we could
discuss them before we prepared the final
comments,

Then we prepared a final comment
letter, which included a list of changes, or
comments that had to be addressed to gain EPA's
approval,

~, 30 rhora ware ncecasicngs when PN or
Dames & Moore or Geosciences perhaps presented

decumnents to vou and vou said they would have to

T.annanria ¢ NtAldearina TIA 1NN Chid rann
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be changed in order for EPA to agive |[ts
spnroval?

A\, Yas,

D B0 vwou Know HE any nstanca in which
rnanqges were nov made in iccornance with your
ingistence?

A, T wouldn't ¢all rchar {nsistence,

0. “That would you call {t?

A, T woula wall 1t in i1ccordanca with *=h&
Aaqency's comments which thevy could always come
‘4 and <ay vhev digaqreed witn comments ana
discuss them wirh us,

Thev 7Tould ignoroe rthem and “hon we

would review it on the next draft, or they could

nursue a dispute resolution through the Midco
Steeting Committee.

0, Do you know of any request that you
made for a change in any draft ptepated_by
Ceosciences, Dames & Moore or FRM that was not
ultimately complied with?

| MR. TENEMRANM: You mean responded to? "“hat
s vou maan by comnlied wish?
A. You mean any of our comments that

weren't responded to?

T anrAvia ¢ Oaldacaednn 7?78 N0 Thima~a
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1Y MR, PINCH:
Ve o,
T mean 1 roquest Yolrs vou vanuso
someching chanoed, It oAy .ava raugn ths Tore

n€ 1 commoent, Ty, Ia3r» vou cnailcaktac o oaw

a2f these contractors rthat vou wanteu 30mecthine

in a draft chanag=d,
Do you know of any =--

"R, MEMRMRAMM:. Tn ord= 8 a2t Mae Sopnov
approval?

R, TTITICH: I osuppose sanlictl cjoulae e LE
~hev don't change 1%+, there wouldn'=s bo Arqoncew
apogrovual, fuz, *pat s 10t nacesasarilv :he
CaSsStc.

MR, TENFEMRAUM: 3ut I chouaht thart is what
his testimony was. I don't think he has

testified about something else.

MR, FINCH: T 2am not adopting his testimony

T am just asking questions,

MR, TENENBAUM: That creates an ambigquity {-

vyour cuestion,
TE vou yre nor dowrnag v Tuilow sl

testimony, then you have to break down his

roesrimony Into camments, change requasts, n

TrArwmerAarin © 2l Acsinn be e IV O B o T I 0 TS [ad N B
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order o net rhe Agency approval, and these
crher comments, chanas 20uas8ts, that cou

contend gere differz2nt frcem that.

(o

IR, FINCH: Lar':

reak iv down,

Y

n y

. lers +*her2 anv requ

i

4]

s for a change :n
1tny Araft issued hy R"PA ¢o Names ¢ Moorae or FPHM

sy Tangceoiancac ~hare -7

o me e ats o raw 5 ow

v

ag 290t Hade in <ha contaxr

i

of Agency approval of an ultimate document?

A T don'z know, T don't understand vour
nuesrion,

N, You sccecasienzlly requested changes of

thueses contractore, :23n'% rhat richt, chanaes in

“oecumaents that thav had vprepared?
A. Y(--.o'
Q. And it is your position that you

indicated in some cases that if they did not
make these changes, the Agency would not approve
the final document?
A, I think so, vyves, .
Q. Okay.

S0 +hat {5 one class of changes, All

A- Uh-hum.

o, Ones that wvere mada in the context of

- B . - -~ - . ~ - “ An A ~
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the Agency not approving the f£final document

21l 268 the ohangs:s wers +~aden,

A, Th=-num,
e ipra rhera srhoae cnanane CcoacuETran?
A Nkav,
I didn'% alwavs ~-- well, [ usually
nrovidad rhe comments and told =ham =o :ddress

them, in order to gain the Adgdency's approval,
And sometimes zZome COMmMANTS That ohnv

didn't == thay <Zdion't addrass or rhey aidn’ <
mase some JE che Thandeg, gt W8 40ooantsd 1
anvwav hYecause we thouaghi ir was cvoerall an
accentable decumanrn, or navbe chav had zonrvince
me +hat "hey were riadht in 21 certain araa,

0, Did you ever convince =tnem that you
were right?

A, I presume we did, since they accepted
some of our comments and made the revisinns and
didn't discuss it further.

Q. Wwould you say that there was

(¥

qive-and-take on voth sides :n the preparatrion

of the RI/PSD

A. Y-esl

n. "ould vou =ay =hat thy contractoars

T nemossonwen - - M al Aenda - o “ar TNADAN M 3 e -
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retained bv the Steerina Committee gave more
zhan they weonk, i ~hat fais”
'R, TEMNEMNTAIM: I dnon'* understana *hat onco,
MR, TINCY: All cirant.

A, I don':t understand tho guestion.

n, All righc.
Moyld von Ay *har PPM, Naneg 4 'Gor o

and fSeosciences gave more than they took, do vou

sndarstand rhaep cusstion?

A, Gave more wnat?

N That <whaev rade mor<, Shat vou convincCed
shem meore ofton than vhev convainena you about
nroposad chanaes in -“he decument?

A, Yes,

MR, FINCH: I have no further questions at
this time.

I want the record to be clear that we
are not terminating Standard T's deposition of

Mr, Bolce at this point.

MR, TENFNRAUM: I am sorry to interrupt you.

"hat last auestion I waz confused as to
a3y o=and-rake s 10 whicn as more than che
other,

e can have it read back if vou want,

L T L NV NV ad 2o o- Lo lia W ol 1T AN N L -
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Is vyour auestion, thouaht you asked who

Jsonviacoeda rhom tor o,

[B]
) -
\
§

MR, FINCH:  hy deon's vou rean Tne rgeo
pack,
{(Tho ~Auagricn 94y v=2a,)
TR, TFHNEMRAUNM: Nkay,

"D r-'!'l"C": T way -..":t;‘nn teh o+ T tamey e

w

further questions at this point,

Ta arn mon LS2EMIN3AVIAd Lhe ¢omArIoIon
2f ¥r. Rolice, Standard ™'s deposition 13 se3lld
cpan.

In *h~ z2v->nt rha* uas have : haraful ~F
foallaw=up ausestions chac sccur “o uz Ybarors =h.
close of this coordinated derosition, we roasecv
our ctight to ask them., Although, I assure
counsel that theré won't be many of them, if
there are any at all.,

We do reserve the right to question *r
Boice along any lines of examination thact were
cut off by the government's instructions not to

answer at various pecints throuchout this

And we reserve the right to addition

follow-up nuestions that mav sccur to us due t9

- . - -~ .~ v - . ~- T amA ~
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information chat becomes available to us in the
zourse of niscovery {ron vhis -sime until -~he
close of disceoverv in che lawsuit,

IR, TRMEMIANY: T mm not goina :-n nothor
naking a regponses 20 cpnat. [ don'r +think one :i4
tenquired,

T 2111 duar =av =hat T am nor raking
any nosition on any of :those reservations of
viaghts at vhis rime because T don'r want -0 nat
intc a long Hdiscussion on the record.

"R, TIMNCH: n

™

f the record for s momenr,

("her2upon a2 short recess was had,)

MR, RKARAGAMIS: “Jould you nark this as

rzhibit 52 of the moice deposition.

(The document above-raferred to

was marked Boice Deposition

Exhibit No, 52 for jdentification.)

Let the record show that what has been
marked for identification as Fxhibit 52 of the
Boice deposition is the Rule 30 (b) 6 notice,
notica of deposition pursuant zo Rule 30 (b) (8)
2f the Taderal "ulas ¢f Tivil Trocoadore sarvea
on the United States by American Can Company for

nroducction of a witness or witnesses, designated

T erom e s & r N et DL abe d o e R N ol 1A N ~yoe
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witness or witnasses, having information with
SE3RECT YO0 SArTALN LASLAC CACEASrIOS T o
hose facts and whers chzoqaorias bDeraa sac {orrn
tn Schedul: A,
MR, TENREMBATIIM: Tor e rocora, vuwn T lae
objections to that reauest an:d our ‘lesicgnarion
and T zallieve -hev are 1lreaav an rxhabir oo
earlier round of these denoszitions,
MP, KARAMANIS: The obisgctions ars lroiaay
an axhibic,
SIRRCT THADTIAT YO
ny MR, HARAGANMTS:

0, 't. Poice, vwren aid vou Tirst inacome

involved in the "idco conrroversy?

A, Yhat do vou mean by the "idco
controversy?
Q. Well, the need to clean up or to

address either the Midco I site or the Midco II
site.

A, I first became involved in the Midco
nrojects as I have alreadvy statec in nreviouslv
tesrincny around aren 1115,

N, And in what capacity was that, was tha.

temedial nroaram manaager?

rroanrnria o Caldetrs no 2724 101N Chidirvrae
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A, As the romedial project manager,

D Temsaqaial =wrojoct manaaer, And wno was
vyour pnredecessor”?

Ne The rTreviocus remeaial projact mManaaqor
7as Xarwen Taldvogel, “-g-l-ﬂ-v-o-q-n-l.

T, Thart was *he reason for revplacina Zaren

MalAvonal?

A, She got a new job.

N, Mi{zhin FTA?

A, Yas,

T At vne <ime =har you ook aver, 4id vou

nave cccasion to roview the gocuments thawn
2xisted in the filas of RPA with rospect to
aither Midco T or Midco TI?
A, I reviewed as many as I could, yes.,
0. All right.

In your actions taken with respect to
either the Midco I or Midco II sites, are there
various legal rules or regqulations or statutory
obligations which the EPA must follow in

evaluvating and taking action with regard %o

thase zites?
A, I don't understand your question,

0, "7ell, what rulas are vou bound by, what

n
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rules do vou follow in decidina, one, wnetner
vou are qolnag w4 svalunats L os1m0g i, vae,

whethar vou ar? goina "o taks gorrcain 1c~ions

r
W
4

with raspech =9 21 o1
¥R, TFMREMBAIM: Ghiecciocn 9 vne axyvoant
calls for a legal ~<onclusion,

nY 'R, TARARANTC:

n, Go ahead,
A, Thoege are Janerally ellea ur on (%o
Mational Continaencvy Plan, which is a fedasrel

feaulation,
n, All ririhrc,.
13 =hat 10 CFPR 2ar« 3007

a, I think so, ves,

o]
]

All right,
And with respect to the Midco I site,
when you took over, did you familiarize yvoursel?
with any remedial actions that had taken place?

MR, TEMENBAUM: T have to object as
ambiguous., Do you mean removal actions? I am
not sure what you mean,

MY MR, TANAGAKNTO:

0. Are you familiar with the distinction

hetwaen romoval and remedial acricns undar A0

L c . - P TR B PR [alie B of SNAAan ~y o
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CPR Part 3007?

e L )
n, Do vou .nderstand nv Agastion?
N You Tean prior -o whe --=- vou

nrior wc the ‘lidce T ramoval?
. Well, let's go Dack chronnleaoi
Nid “ha "idgn T sampoyal =haya o
refarred to take place before or afcter
listing »nr ~he »nlacemenr =f :ne zits -
Martional Priorities List?
A, fefora,
a, NDkav,

Mow, 0 mha axuonn rou racail,

1 AN
cillwy,
~
oo

~he

-

Tart

take rthe chronology with resnect o0 removal

actions at the Midco I s1ite. I vake it

was a removal action?

A. Yes.
Q. What was that removal actipn?
A. In 1982, EPA removed all the s

containers from the site and the first
1t was one foot of highly contanminated
“he cice and cransnoreed 12 off-cien 5

disposal.

there

urface
I think

ni]l] Tron

[ 4
s

It also nut on a temporary nlavy cover




1 over nost of the site,

2 N, Pl 3 ceamporary Mlav Unver,

3 Blus all surface Cdrums: .o otnar cyants”
g Ao That'!s corroent,

5 'p, TENENBAUM: Are 9o 2roczadinog undar

8 ceneyal notice of depositiosn, 18 e has

7 indaicated hme srarcad in 'PS?

8 MR, XARAGANTIS: Nne cf the things thart T am
a attemptinag wo Jdevslign., ameoeng svher ~hianaz, ir
10 what is cthe basis of liabilt*vy =nd wnar -“ofcnse
11 mav se availlaple o ny clisnv, ndg wnzt rnolyarie:

12 whether or not "PA's actions have hamn 1n
i3 compliance with the law, T am laving =
14 foundation for that,
15 MR, TENENRANUMN: A couple problems is why I
16 asked the question, is that -- I will let him
17 answer 1f you want to ask about his personal
18 knowledge.,
19 But, I am not sure that if we are
20 designatina somebody on that, that he would be
21 the one to be designatesd, zince hn wasn'c thers
12 than,
23 That is why I asked 1f you are
24 procreding under *he Standard ™ notice of

[ R -~ Pl Sawd e e T I o4 TADIN N I = v
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16

17

18

deposition.
"R, RIARASANIS . T am 1l30 ovrocaccinag under
cateaarv 2 which relates %0 whether ramoval

538 incurroa v the Mnicad Statoes at rha "Tidco

£
.

o~
H

S are consistent nr wtnconsilstent with the

e

*l1ational Continasncy Plan.

MR, MRNRMR AN Are these nraagcaving '187?

MR, RKARAGAMNIS: T don't know what removal
I0ST S,

IR, TRNRMRBAMM: ‘lavbe we neea %o »stablish a
“sundation as to whether or 1ot cthe pra'f5 costs
arez ones thart “PA ig seaekina ro recover from
American Can Company,

MR, KARAGANIS: T think that =c the extent
cthat you are asking to address what may be
endangerment costs now --

MR, TENENBAUM: I will let him answer.

I just want to make it clear that he is
not the Agency's designee on describing the '82
cleanup, since he wasn't there then,

Y MR, FARAGANIS:

. ¢ ahead,

MR, TRNRNBAUM{ It 18 only his personal

tnowledga, Parsonal kncwledge that he is picked
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uo from reading the files., You don't hava any
vrehblem 7ith -hat?

nyYy 'R, TARAGANIC:

. ~¢ aheaa,

AN, TRNRMBATIM: nhav,

A, “Thar was thz ~uastioun?

IR, FARASANTS: 7ruld vou rega v Tacx, r
Reporter.

{(Tha proacord 245 road,.)

9. ire, Nolce, have voun hadt any =Xpacianc:
wich resgspe2s =¢ rvha snalyeirs Znar o ken L e L

deciding whether to undertake 3 raomoval Zcrinn

3

under the 420 CFR Part 3400 and the CFACLA
statuce?

A, The type of documentation?

Q. Yes.

What i8 prepared, what kind of
questions are asked, what kind of questions areo
answered,

A, Yes.
N, A1l right.

T2 =hegtyo any inoulgy wad2 a0 who zime
of a removal action as to whether or not

conditions at the cite create nr may create an

T mem v o € Pl dmbd o annN’” TANAN PV 2 e e



14

15

16

17

18

19

imminent eondanqerment <o public health?
| A, i hellsve 5, vosg,
0. All riaht.

And if =her~ i3 2 «<overmination chac
condtriong at ~he uice may rapresent an imminent
rndangarment ro nublic nealth or =he
wnayironmenr, £ rczmnval sction sutheorized?

MR. TEMENBAM: I am going to have to object
:n ~he Arounds thakt vcu 2re askina for a leaal
conclusion from the witness,

Alszo, again T am nor surs, T want to
make it clear that we 2re a0t Aesionating rchis
witness tvo tascifvy on removal acticn,

You are proceeding with vour guestions
based on whatever he knows under the Standard ™
depoaition notice of him as an individual,

MR, KARAGANIS: T am proceeding under my
Schedule A,

Are vou  producing this witness, as you

have told me by telephone repeat2dly, Mr.

Tanenbaum, 18 the dasicgnee under the Schadule A

",

p) «ha \merican <an Iopositien novtieoe?
MR, TENENBAUM: Depends on what the category

iz, and T will have to look at our filing, I
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20

don't have it here.

R TARAGANMTS . T'irh sozdnct 1D U0 RT LN
tnat relata ro smminent suhstantial
sndanagarmantc?

JR., TENFTMRANM-. That ~umber?

IR, ZXARAGANTS: Amonna >thers, (fem ©, itex
1, item 5, izem A, 2tem 7, r1icm

“hile vou are looking, Mr. Tenenbaun,
1t vour objections, which rs “xhibist 4 -5 uwhs

Joica deposition, we have 13Kkpd you o Jazsinar
Jignesases haviana srnowl sdas L coartoian Lreas tha
relacte %o vour charcge chaz w2 nave violatea
Saecticn 120G of the CNRCLA/SANA -fatute, an~
carticularly that we have done 30 without
sufficient cause and for which vou are seeking
the imposition of both penalties and damages up
to an including treble damages,

One of the questions that is central t
this is what are the factual bases for that,
what ara the factual »ases for the claim by the
""nited States that defandants have done =0
wichouer ufficione ausi,

I have asked you to designate a witness

.with respect to Xnowledqge as ro actions *hat

Lonaoria & Noldst+ine 214 102n Thicaao



N

4

ot

ja
D

+
o

were taken and need to be raken to abate any
conaition &£nat mav w2 or {3 orwaving o imminent
»nd substantial cendancerment, 1 rake it "r,
Pecice is yvour assianasa,

"R, TEMFNRANTM: ow I =ake it vhat vou are
valking about reguest number 9 now, T am not un

*o numrber 1 ver,

MR. KARAGANIS: I am not talking about
reauast number 1,

MR, TEMENRANM all information

.q
fo 3
o)
"+
&
[+]
(/)]

ralating co whescher Amerrcan Zarn Zailed to
tncluda =--

TR, RARAGAMNIS

Al30 carvteaqecrigs ?2 ==

MR, TFENENRBAUM: T know, I am not up to 9, I

said,

MR, KARAGANIS: I am sorry. 2 through 7
also relate to sufficient cause, because {f
there is not an imminent aubstantial
endangerment, obviously =~-

MR, mrwnewpAnM: We can deal with sufficient
cause when we qget there., 2, T thought 3 was
“he first ona, Do wru want ne Lo stars with 72
did you say or 3?7

"R, XARAGANIS: I am sorry, 3.

[
ta)
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MR, YARAGANTIS:

romeval cogts as wel

~a

MR, TEMNENNAMM:

ragponss to wumber 7

incucrpd at zhis s3ix

are asking is just =
nermir =he dpsiqgnaty
response to number 2

A8 T hawve
rhis witness what 1o

frem roaadina th £i1l

(&)

Pur, T want =To make

M, XARACANIS

for cateqorv number
“hat about

MR, TENENBAUM:

‘ndicatad, (£ vouy vanr

I am sorrv it i1s 2,

-4
v

t ol
&)

3
- .

Ag U o rtpgicatao L0 oLur

2 ar® 3¢ Mmanvy, .nd wnarc -

00 7aa'le 1na oan=-spnci i

pm Af anaw wmiTnasc in

kntows 2bout ramoval acrior
2y T wi1ll lev vou do Tna-.

vt clz2ar what e 2rae or-,

2; is thavt righ=?
for cateqory =--

If you have a specific

question, in order to save time and avoid the

need to have a new notice filed, 1f you have a

specific question about whether a particular

cost is consistent with the National Confinqenc

Plan, and depanding
“hisg 13 “hz2 witness
vou can do that.

Bjut, just £

on which c¢oge that i3z, if

“hat nnou:s swours ~koer, ©hon

rom vhat number 2 sayes, he

- - - E I S Y -
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could not be the 9nerson, for instance, where we

m

woula desgigqnate sopebody on 12792 coses, Ta
mi1ght well not be ~he »nerson who would tastifv
»n that.

Farchermore, T 1m not 3ure <hat we iro

]

seeking from Amarican Can rthe particular cost
For 19132, T don'* kXnow rhart wvou are ontitled
testimony about that.

MR, “ARAGAMIC: “Thar about rcateaories 7
rhrouqh 7?

Pe TENRMRANGM: A3 i1ndicatea in our
nbjsections, wa tion'* undsrsrtand cataacry number

1

EA

-3

herefere, ve havep't been abl2 to designata
anybody in'responae to cateqgory number 3.,

We do believe that it is vaghe and
ambiguous and misleading as to the requirements
of CERCLA, wve don't undersgand what you are
getting at in number 3,

Furthermore, it appears that it is
going to record issues at least in part, s0 we:
have chjected on that ground as well,

If vsu have par<icular -Tuescv:iong chat
you would ask on number 3, if I could see how

that relates to a non-record issue, then I would

[ ~n -~ T AR A ~e e




1 allow tvhis witness, if is-the ona who has
2 “anwlaedga unon thacv, 2 Nay il e, Tkoan
3 rather than go throuan ~he fzrrmality 2£f norner
! Zppogition novica, [ vould Loar rimocacwers,
3 nyy, Jugr 10 the qepsr:l in Tno o rav
5 15 stared, I don't undersrnqd T, And 1L vrm
7 vant ~o ask cuesvrions under :r, ~har ;=3 Jina,
3 If this witness would know the answer, <hen 1
g ~nink I would &esiqnatﬂ nim ro anawer tht
10 auestion.
11 IR, BARAGANIS: Under zaveqgory T7
12 MR, TEMRNRANN: TE you nave 2 auestiorn r~aat
13 ig nor obi=ctionablae an thea recora-r=viaw Ireul
14 on that,
15 MR, XARAGANIS: All right.
16 MR, TENENBAUM: And if it avoids the other
17 objections we mentioned here,
18 MR, KARAGANIS: Categories 4 through 7,
19 MR, TENENBAUM: As we indicate in our
20 objections, the finding of an imminent
21 Substantial endangerment is -- we have 3 nendin
) nerinn hefers =ne courrs,
23 It is our contention that that is a
24 cacord-ra2view issue and the defenuan:s have

- - - - - 1 . ~ - o~ T AA A —
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20
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23

24

di sagreed with that. That's voresently before
vhe court.,

YR, ZARAGAMIS: Tha qguestisn 13 19t whathar
7ou can are gorna 12 tillow nim te testifv, Thea
~yestion 15 vhevher vou are a01nq co ‘designate
~he person havina %Xrowledge,

You h+d indicated o me hefore zhat vou
were identifying Mr, Roice as the person having
rnowledae nf these subjects., hecther vou
i1nstruct him notv to =estify or noc regardina a

sivon question i3 romethina what 13 pramature arc

MR, TRRNFMNNAM: Ma,
T don'+ think I have over indicated -~

f we were going to indicate that Nr. Roice was

[

the person to testify on this, we would have
said that.

I think what I may have said perhaps is
that on some non-record issues Mr, Boice would
be designated.

"R, RARAGANIS: All of these cateqories
relare 20, among athaer <hinqs, whether the
Defendant American Can Company had sufficient

cause, or, 131l*ernatively, another way of sayinag

¥ o hmsmm s = - N et Jdmla . Latin I o AN A ~yo

-3

—
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19

20

it, ie whether the govearnment beligves Fhat
American Tan was acsone i baa ftlon o tmatac
1ts respons2 ©8 tne uniloareral idamini=zor-rive
order igssucd andar 1194,

MR, TEMENMAAMNMM: e .oan alscuss vhay 1rwn
det to cateqorv number 7 -~

MR, <ARAGANIS: These catagorios ralans -0
that as well,

MR, TENENRANM: -- i=zcsue,

MR, YARAGANIS: Thege caveaqories ralote —0
shat s yell,

MR, TPMENRANMM:  Te can filscucs 11 af choe

(9

whan we <o e iF ue naed To.

NMrR, XARAGAMIS: ULot's ago 'n 5, A and 7.

-

MR, TENENBAUM: Again, this seeks
information on a record-review issue. Aﬁd it i:
vaque and ambiguous., I don't know exactly what
questions you have,

If you want to ask him questions, it i:
possible that -- I den't know without hearing
the nuestions, but upon hecarinta them,

MM, TARAGAMIN: T that an ecunber 7 or L0
that on 5, 6 and 7°?

R, TFMFNRAUIN: 5 ard §, very similar

T oo omowom o & Mt Adeeded falie B TN N Faa PONE S
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18

19

obja2ctions, 7 would have the same resnonse ars
Se whicen T +hink T inpdticavea v "7a0T 0% 1. Tnac
if vyou ask vour "tuesticns, that Lt “pooart b
vyou ar:x askinag auestions an L RON=TACSI L LEUs,
and this would be the witness vho 1=

knowledasable about that,

Rather w«han wasse =ime, [ 7111l 12t

o

answer., 3 and 7 would go toqether.

und ¢f < would ¢e :oucthsr n rhat

Mow o yc i U ko umoer 1,
A ve tndicatea in zur sbhis2czicn o

number %, we can'c possihly IJIesiagnarn anaeboav

rh

or have anvene testify, =2ven if ic wure
permissible for octhor reasons, odn whethar
American Can's alleged reasons for having
sufficient cause not to comply with EPA's o?der'
are -- whether or not that constitutes
sufficient cause,

Because American Can has not yet told

us what thecse == what it ~ontonds wers> *“ho

[ni]

sufficrene causss £4ar L3 a0t compiviagn wiin

FPA's orders.

And T think American 7sn, along with

P aem o ow S on ~ Lo L BRI RPN Lalie N -5 TAYN [ FN U Y
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18

[
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the other defenaants, has aqreed to “rovide us
JupPplamentarion of wnnarroaoarotiss, rnoch o mav
provide further information on ~harx,

n oanv svent, fvror cthoev isrs L0 LT
done *“hat, it would still likalv -- uepordina
what the causes were, 1¢ woul? 7oryv 1ikerlv s5u;.
e a record issue,.

Whether or not there is sufficient
cause nct to comprly -2ith the srdoer voula == 1
don't want ©¢ get inte 3 devrailsa disecussicn ¢

wh1t the wcase laa reoul

2]
"

18 N Unav, e TuvC
already {iled come briaﬁs on rthat.

nur, (nr many causes, at 12asv ~he
Firse pronq of that inquiry would 1nvelva
whether it would he objectively rrasonable for
someone to conclude on the basis of the record
itself that the court would find RPA's orders tc
be arbitrary and capricious,

MR, KARAGANIS: Or otherwise not in

accordancg with the law, Mr, Tenenbaum.

If you read Section 113, it adds th=e
phrase or ncherwis2 ao% 1a acceraance with 1ac
law. It is not simply limited to arbitrary and

capricious,

fAamraraa 0 Maldeeslma 7?4 11 p Thd e A
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MR, TENEMRAUM: ®Well, T don't know what vour
;ufficient causn 1, when ToUu Tav T 13 nox
iccording to “he law. ‘7e ars ralking in “he
IL3Tr3cCce naro.

iR, TARANANIS: T 1m %alXking =bour
3pecifica11v'ﬁhe statute Xnown as CFRRCLA/SARA
ind 40 "R Part 300,

Is that specific 2nough for vou?

MR, TEMENRANM: That 15 a big staturte

ot 1
=3
Q

~his is8 & big casa.

I sm 1“ct ~Uure what -Causes vou zave in
1ind, I+ may wvell be char that weculd bhe
iatarmined on rhe racord, +oo, T iust can'*t trell

the abstract, I don't know what you are

o

contending,

MR, KARAGANIS: Mr., Tenenbaum, you have
allowed this witness for several days to testify
about what he considered to be the bad faith of
the representatives of the defendants, Bad
faith telitea specifically to the absence of
sufficiant cause undoer zhe statute,

'R, TEMONRANMN:  Subkjoect o wy sbiz=ctions, T
have allowed the witness to testify on the

impression of bad faith, for the most part in

- 1 - -~ -~ = . "~ - T AS A ~e .

}




1 connection with cnly when a oroper ifnunacation

z ‘as 2oen 3scablisnea, and chano - toansevocp

3 the most part with =he fssue £ yhervher -r "otv

1 *he amount of 1ay osenaltiass :38z:80d0 1n "hul

5 case c<ould somenow bSe reslaved ro Jhether °r -~

6 ~he defendants proceeded ia agea faith »r Haao

T faith in nerformina the ™7T/IR,

3 IR, RARAGANIS: "ell, 18 it =rue, Mr,

B Tenenbaum, that =he covarnment iz seelkino
10 penalties from my client, Amer:ican Can Iompany?
11 MR, TRMNANRAND The Tnioed Trarni s o axedin
12 cenaltias frem \merican <Tan “Companv.,
13 And :f vou want o0 25k ruegtions, e
14 objected to that line sf guesrioning as well,
15 But, if you want to ask aquestions as to whather
16 or not the United States believes that American
17 ' ‘Can Company or its agents have acted in bad
18 faith, the witness will -- if the witness has a
19 ' impression of bad faith in that connection, the
20 witness can answer that.
21 MR, XARAGANIS: T am also entitlead =0 18k
22 “hi135 witness with ceaars ~5 --
23 MR. TENENBAUM: With regard éo sufficient
24 cause, there is one point which subiect to nv

P e r A et dmald - - Ll N TN MNMh!l ;e ==
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nbjections we allowved questioning with respect

<o wnochar cr anor : ~hanaa in 612107 hvy

(A

defandant or ite aqaentg, 1Ts contractors, mighet

I3}
[}

iomehcw Soncsivaply surn out e na2 ralevant rn
*rial,

And woe would allow thact auesticn. fut,
1t was subiject to Tv nbjecticns limitea %o =he
change in position cype issue,

MR, XARAGAMI®: Rather than f£ill up this
transcript with narrative by the attorneys, I am
a51na0 ¢o kegin 1siking ~uestions,

If rou want +o instruct the witness not
o answer, thart is your prerogative subiject to
whatever sanctions the court may impose.

N. Mr, Boice, with respect to the removal
that takes place under the National Contingency
Plan, specifical;y with respect to the removal
that took place at the Midco I site, is there a
determination made when to stop the removal

action?

'A. ‘!es.
N, All riaht, And what is »no basgyis of

that determination under the statute, the

regulation?

N

ta

[.)
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MR, MENFENBAI': Objection, =zalls for a1 lean:
Toncluasicon, ind, T A0t now, "9 LangiaLoen
agstablishea as w0 wnecher or not this 1L "ness
ras =herz when rhat Lappenza,

ny TR, TARAGANIS:

TVe 56 ahead,

A Nkay.

7ell, Alan stated T waen't at +he Midce
T ramoval. A5 T mroaviously ataved tn v
testimony, I nave experience 4doing snad, »aina i
567 ar dne fomoval scctionh,

Tasicallv, it =2stablishes a =scone oHf
vvork ro -- £o6r 2xample, aw Midco 1 Lo comova ihe
drums and the hiqghly contaminaced soils, And
when they are finished with that, then that
finishes that removal action,

BY MR, KARAGANIS:

Q. Is that removal action intended to

abate or protect against a public health

endangerment?
A, Ves,
and it 12 usually mnt jurnt an ifnminanr

and substantial, the standard is higher, it has

to ba an immediate threat.

T Amremedn ¢ At Aabds ne el X o 1NN Tl v
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N And when that immediate threat or that

“ndangarmsne L3 <aken cara of, 13 that whea the

-
PY

~amoval 2action nds:

]

A, “'ell, based 9n rh=2 situacion, thev
develcp a nlan ko addrass the immediate threat,
and when that is finigshed, than ithe action is
finizh, That s mv understanaina,

0, So when the immediate threat has bheen
1ddressed, the action 135 finished; is that
corracte?

N Yeeg,

e 7hen public health prot=acrtion nas been
nrovided, is *hat correct?

MR, TENRNBAUM: Same continuinag objeaction,

A, Ves,

Public health protection from the
immediate threat,

BY MR, RARAGANIS:

Q. All right.

And I take it there was a determination
made at Midco T tec and the removal action after
~orptaan wléments “aG coen aken care of; ts thao
correct?

Al Yes,

T Asmmenind w Mt HAreind - g Joe I 3 1TAYN Lo SUE TIPS
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said., +h

immediate nublic healrth

And I take itr, bhased on what vou havo

at =hact .z ~=hen = errInalIon chAat

ve addressea by that remeval ascrron nan saan

addresse
A,
3¢ that

.

fidco II:

A,

d: is8 that righr

Tag, At least in zhe faency? 3 oninice
time,

Right.

Aréd zhat uvas dona 1in !3%2, wvou :av”
Yos,

“Way Thern 2
2
Yas,

When was =-hat taken., when did ¢hat twak.

It astarted in 19 -- it started in 1984

and then it was continued in 1985, and I think

it wvas -- most of it was completed in '?%5,

site in

a)
P

There were some wastes still on the
189,

Ia “here a document indicacina why the

rameval 1as comple~ed or "erminaesd sn Tiuen TI7
A, Yes,
a, All right,

T mmAy § A LI B IS R S BN le Be N9 1ITA1N N s e v~
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Does i+hat document have a name?
A, lall, i= "asn’* Deen nreoarcd vec, Te
is called and on 3cane coordinator's raport.,

“R, TENMRNRAT™: Again, § want o

r3

@elterate
~hat this witness 15 not the Agencv'!s designae
on removal iactions,

n¥ MR, FZARAGAMIS:

n, Who is the on scene coordinator?

'R, TREWENRANI': “hercefore, T am aecina oo
sbhject =0 this Line of auestioning. And T am
soina o allow 1% =zo roceed onlv under the
parsonal deposition noniée that Standard 7T
filed.

Ao Okay.

BY MR, KARAGANIS:

Q. I am asking who the on scene
coordinator 1is?

MR, BERMAN: Can you snecifvy when, and
where?

MR, KARAGANIS: Let's deal with Midco II in
1934 and '3&5,

A, I'?y Telliam fimes, Bemi=m—nes,

Q. And who is the current on scene

coordinator for Midco TI?

1 r\
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A, T “hink there ig8 no further ancztion at

- : ~ - - - o~ - ty =y = - -
she =[ite. QA tLher? 19 0 OR 3Con CI0rdLrIvor

n, Tho is o nrveparz the 7n fenne

coordinator’'s ronort?

A, The contractor L8 workinn an raav now.
N, Who is rhatr contracrcer?
A, It i3 our technical assistance kr2am

contract with RPov P, ‘macton,

N, “Tho at Rey P, 7’esten is workino on can

Ne I don'% know,
n, ‘Thy was the on s3¢cgne ccoraltnanar' -

r2port not filed for the Mideco TI cice?

A, Recause the action wasn't compleced
until sometime I think in 1989,

Q. How was the action completed in 19897?

A. . They continued removal of wastes from
the site, and then there was a small amount
left, And since we were solidifving the surfac:
soils, we decided thav it ecoulld jiust he
zolidified alona wizh ~he surface 01l 4,

Q. Why was it determined that you could

walt to s0lidify the surface soils as approsed o

" At o ~ AT Armba - e B X9 R I T Ba } Ml e -
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completing the removal action?

A Tell, [ don'+ anderstand vour auestisn,

1, T taks it you Llefi some contamirnants on
the zurface and Jdidan'® removal thoem Hurzuant =92
~he removal action at ‘''idco T1II?

A, Right,

Sfome coils had been 2xcavacad or

removed from the filter bed and the sludge pit.

N, And ander %he origqinal removal 3ction,
they were to be removed from the site:; is rthat
correce?

A, I +hink that was the oridainal nlan,

VS

Ne All right..

And from what you have just said, I
take it that EPA determined that these soils
could await-the solidification rather than be
removed from the site; is that right?

A, Yes,

Q. I take it, then, that there h;d to be a
derermination made that the presence of these
#3113 2n th=a s51te did 10* nresent sn imrediace
threat justifying removal action; is that

correct?

T Anmmard a [ et dmbed nm lalie I 4 YAIN Ml mn v
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A, I wasn't invelved in that, but I
imaaine =o,

n, WMare you asked vhecher or ao% cu wucul
approva incoarpnracing rhese razydual ol an:
rhe remedial act:ion?

A Yes.,

n, Pia vyou ask rhe persons rospencible £
the termination of the removal action wﬁether or
not rhev had determined zhat rhe inmedisc:
threat was taksn carce of under oxistincg

songiciong?

A, PDid T ask them?
N, Yes,
M. Mg,

I didn’t specifically ask them, That
is their determination.

Q. But, under FPA requlations, there
should be some record determination that no
further removal action is needed; isn't that
right?

MR, TRMRNBANM: Nbjection,

Mhat auscoion Jalls f-2r 4 4 gal

conclusion,

f Amometinw 4~ LY o BPNE IIPE IR TR el '~ 107N Al l an -
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3Y MR, KARAGANIS:

e o 3hqada,
A, That is whatv T said,
Pyr, vour aueation vas wnerthoar 0 eRoen

them, that tchat hada been docne.

', Tho made the derernminazion %hat o
further removal action was nacessary «desnitz =h
fact that contaminated soils wera left on che
site?

Ne Our -=2merqgency ra8ponse branch weula

hive maue =nhat,

N, Yho would that have boaen?

A. I'n net sure, mavba Lan Yintak,
N, How do vou 8pell <+hat?

A, L-f-n, Z-i-n-tv-a-k, I think.

Q. All right,

A, Or maybe Bill Simes, Jack Barnett.

Q. Would they have reflected that decisior
with a memo to vou?

A, They would have reflected the decision
‘some placa, but I'm not sure how.

Yo ™z daocisien shac ~hese zeilax zan
remain on the site without presenting an

immediate threat to public health, is that

T AanAarias S Neal daedrna 279797 1NN [all S B NP Y
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memorandum or document included in ~hs rocnrd
this caga?
A, 0.
Tt would be 1a the -n 2n20rz
ccordinator’s report.

n, And =hat ig not in cthe record v rxie

cace; is that correcte?

A, No, because it hasn't besen comdlatcad,
N, Ther> is zome -<documen®t n=av Jlr-= iy

stands =<hat save we arg not JoL..d . 7OV

forward with the ronovai 21 rioass toiing Ll
~hat rignt?
A, There would be some Jiocumont

documenting our decision »sn that.
"~ 0, All riaght,

Which is already in existence; isn't
that right?

A, Yes.

N, And that's not to the record ia cthis
case, isn't that right?

A, That's correcr,

N, And :har cdocumeny woul« ¢ v vl
determination as to the nature and extent of saay

2xisting public health <hrear, isa'v +ha~ right’

I
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A, It would have aadressed that somehow,

Ty "hank -rou,

Tow, lau's as seck Lo Tideo Y. Tu
-here un on ccaznz anordinaror' T -c-por+s far ‘faco
1?2
. NO. Thers wa3 0 raoaoquirronant -0
nroepare an on scene cocrdinator's renport at that
Jime,

a, 311 rianc.

- - PR, . - . -~ .y ~ s - an ¥ -
Thars 298S ona 2R S2ane osrrl1inaroe’ s

i129al conclusion,

MR, KARAGANTS: I am 1asKking about this
gentleman's practice and the Agency's practice,
Mr. Tenenbaum,

MR, TENENBAUM: Same obéection.

R, "all, zi

[Te]
r

ht now it i3 in the "Mational
Contingency Plan. Previously it was probably in
“emne taency auidance dncument,

SYOoMm, TARAGANTC:

0. Then you say right now, what National

Caneingancy Plan ars vou referrinag to?

oy
v

T mwmmpmAria ¢ MalArseina TTR 1NN N ~a-
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"R, TENENRAUMN: ZSame uocnrinuina nbiact
" . The curcan-bo o wrT ooy Trrnoron

Concaingancy Mlan.

SYVOM, WARAALAMNTR
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2
i-4
8
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nag ona ¥IN0N nlonat

b
[ ]
-
rt
a
3

tn rher=z, 1 .now,
Tt iz nrobably in sone f ~nn wra

ones also.

N Al

1A )

Apare fram an aAn scxans ToOrY0Lnard

zsortc 2f -Hdocumentation:; .n n»rkhzxr wyords, =

decision that the removal action that wasg

ion,

r'

D

undertaken was satisfactory to address the

immediate public health threat?
A, I think I already said that there

ba some type of rocumentztiorn ¢f chat.

must

0. I am‘now talking about Midco I now.

A, lidce T, Nh,

o MEIAT T AT s

by )
-
=
v
(RS
)
-J.
9]
[
H
i
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foundation,

. I vson’t *hiank 4o,

e,
>

Y Kol “ Tl dmkld A N 1IN N PVl M v



o

i

A

~!

Q

b
bp

rand

el
)

pd
‘ot

16
17
18
19
20

21

23

35}

4

T think there 18 just a document
traicaring (nh g = aoTumenvarion LI latinT (o
cemnloved the accion,

T oapn'+« somsmbdor snvy oaocumiat savina
~hay pave =- < hoe 1t climinatod che rthr2ata or
tomerhlng,

Ay NP, ZARAMANTR :
0. The action is shaped and structurad so»

Go Te addraeaggs ~he chrear, i It nov?

There 1

(]

N

o]
o}
V]
)
]
=]
t
cl

3
i
“
u

praparsd

Lhe rhroace chast ue faca ana

hLt T3y S Lera 3

[

“ar=as 18 vhe wor? tha='a =esdea =g address tha
“nreaty van'c zhat sirahe?

Ae Vos.

.

>
[
—

riqght.
Are those documents with respect to
Midco I and the removal action in the record
that has been identified here by EPA?
A, Yes,
Q, All right,
"neres ave rhosa?
2otn» adminystrntive coonvd,
Do vou want me to get the document?

n, Vas, T would like +tnem identifiad,

)
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nl ecase,
AN Nkqv,
Thare 23 4 urea TN, 1772 s mc Tyoonm
Malligm Mecgemnan Yo larlawcptor Tarner
D Tuss 4 aoment, 1 aaq.n
farecq 30, 190729
1, Yasg,
A, And it is signed by Christonhar Cavrar
n A»nyzl 1, tan2,
Trom edeman <o unLom?
N Curiszophasr Canner.,
Anag =herz's a2lso opd Apper 1, T092

mamorandum {rom Chreostoovher Caippor =n h:

adminigtrator siangen bv Joun F. 2ani-—:1 on Avpril

a, Now, would yvou just kindly check the
administrative record index that these documentr
are located in, to see if both of these are
shown in the index,

I will get you the index, hold on just

a2 vecend,

Fxhibit No, 3 is the certification of rccord

L R ~ Vo B N [P [a e B TN “Vla o smm ae =
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And vou have identified two documents,
amorandun Soom Taceman cn Christaonhsr Cavnog,
wniech is March M0, 72, -hgn 3 memorandum from
canper =6 the adviristracsr of Anrpil i, 1912,

Could voa Thow nme whoere in =hs index
“hose are located?

A, Rigqht ~ers,

Continued removal activities, author
Canpar USEPA, Adacs 22-4-1,

The memo from Tedeman no Tavper {2 an
rrznachmant ¢ che 4=1-97 qumo from Canper -3 Juae
rdminiserator.

a, S0 rthe snly gocument tThat 1s lizved ik
the 2ndez is +he April 1, 1982 Capper memo,
which when you look at the document has the
attachment including the March 30 memo; is that
right?

A, Yeos,

The March 30 mem¢ is probably an

attachment to the April 1 memo.

N, All righr,
Nav T mee oM, mlages,

A, I should clarify that,

T i

3 noT as cutr-1nd-dried as vou

Fanmars=s © MAaldasrnn 7748 NN [ad S RPN
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indicated before, that we complete an action,
chen e Lddri3s L1 ky -- Jhatever immediate
sazurd has Yeen idanrifisd,

Sometimss ;% _l.oo ¢zpends on a *ime

linit, Phpras is 3 ix-mnonth time limit on

!

complating remedial icrions. If they don't
compleca that, vthan we nnsed 1n 2xtension,

And also there is budgetary limits, A
carrtain amount »of monsv is zet aside., Once tha:r

15 used up, e nesa o anv aoproval to obligate

mors eney Teor —nat remnval aczion,.
1, Nkav.
A S9 1t is ant yuromatically that will b

approved,

0. You have te get oxrtensions, right?

A, Extensions and approval for additional
money.

0. You got those approvals and extensions,
did you not, with respect +o Midco I?

A, I wasen't with the Agency,

T mean, T wasn't with the program at

TMar timi.

N, lell, did the Agency get the approval

ro complete tha removal action it wanted to do

andanrt+.y 5% Maldocsyns 2776 1010 Chierann
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at Midco 1?

MR, TENENBAUM: Same objection,

You are only tastifying about what you
know personally.

A, As far as I know it did.

BY MR, KARAGANIS:

Q. You mentioned there i8s the April 1,
1982 memorandum from Cgpper to the
administrator?

A, Yes.

Q. Is there then an approval document by
the administrator?

A, He signed it, At least I presume that
that i8s the acting administrator,

Q. So the concurrence is by Acting
Administrator Daniels is that ilqhﬁ?

. Reo That is my understanding, e e

AT LY S

i Q. 0“!.
. Now, éh; Mar ch 30,‘i9i2 mémotﬁﬂg m fkdm

' “oh -

Capper to Hedeman -~ I am sorry, from Hédeman %o

Capper,
Hedeman was a Washington official, was
he not?
A, Yes.

rL.onanri{a & Cnldatrine 2178 1010 Chirann
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Q. All right,

Are there any other documents in the
record reflecting what must have been sent to
Hedeman in order to justify the removal work?

A, Okay.

Well, there is this attachment, which

probably came from the region.

Q. Now the attachment --

MR. TENENBAUM: Pleﬁse limit your testimonv
to what you know,

Don't speculate about what happened
unless you know it happened.

BY MR, KARAGANIS:

Q. Can yvyou tell me how far the attachment
goes, 80 I am clear as to how far the document
ihat 15 loc;&;d in the lndéx goes?

A.---!tuqool-‘o the next red star, Coem

“=—-Q« -80 the next red star in the record is .

an indication of a newv document? ;

A, Yes.

Q. N;w, would it not be correct ﬁhaé éhezr
would be in the files of the region additional

documentation as to the scoping, the nature of

the contimination that existed at the site and

tfanmrnaria ¢ NAAY Aa+td rna 27?8 101N rhd cama
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the scoping of the removal action that was
necessary to address any imminent health threat?

MR, TENENBAUM: Same continuing objection.

A, Yes. There is also additional
information in the record.

BY MR. KARAGANIS:

Q. Now, what additional information is
that?

A, There is an em;rgency action plan,

Q. Where is that?

A, That is the second document in the
original administrative record index.

Q. When you say emergency action plan,
whose plan is that, and who is the author?

A, It {8 probably prepared by our
techniecal iustniane; i‘im; |

Qs-. ~And-what 15 the dake on it, please?- - .- - -

R R

. d.  May I see it, please?
This is the document which is entitied,
'Rmefgéncy action plan, Midco I, Gaiy, Iﬁdiana'?
A. Yes,
Q. How far does that document go, to the

next red star?

ranmmavria £ ral Aaétine 218 1NN frhd marmn
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Ae Yes, uh-hum,

Q. And when you say it was prepared by

EPA, who prepared it?
MR, TENENBAUM: Wait,
Only what you know,
A, Okay.
I'm not sure.,
BY MR, KARAGANIS: ‘
Q. Who do you thi;k prepared it?
A, Probably our contractor.
Q. Who do you think your contractor was?
A, Ecology & Environment,
Q. All right,
A, I am not finished with the answer,
though,
Th;r;'s pf;bably oéher Qnéo in hér;.'
Qv- A1l rights -
T e . The. licond ‘document in the record in e
~;:li;'oiaigi;lal-indorx. ih;; vih cill;d‘;é;in_vhag.
ne, Bolce? . !
A, Emergéncy action plan.
N, Okay.
A, I haven't had time to review these

thoroughly, but I presume that this is one

Tannarta £ AAYAakdina 274 1A1N Mrhdmanna
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document.

Q. Why don't we do this at this point.

Would you aspend the time to identify

the remainder of the afternoon the documents
that relate to the investigation leading up to
the removal decision, so that we can begin first
thing in the morning on those documents?

A, I have a 1ist right in our response to
the defendants' first, ;enetator defendants'
first interrogatories from 1985,

If you want to get that, I can look it

. up there,

Q. That is a 1ist of all of the --
A, Everything I could find.
Q. With respect to the removal action?

7o o ~ . ST
W v L

N A e T, - " . L
. - N . . - [ - . e r L
- - o eme - . V- Y T .
Qr - k,lk l‘lghlt SR T TR L LT T ke DT
N LI < N ~ .

- 1\_ P N O L ﬂ-ﬂ b SRR

ST Neuke: ymr“hﬂlm that with-vou. Nowol

- wEga - A b e , . " - _.r-r"'-‘- " b PR g ‘
morning? K A e
Ta P .'-r«t—\.-\ v TN L .
I VRN vuu . A e S
Loy Re d ". l'. i .‘.""\-M e T ‘tn_\_‘ il TR

o~ frry,, '

MR. TENBNBAUM: I don't know whether we have
it, That is a formal paper in the case.
I don't know whether EPA i8 going to be

able to get that out or not.

TAanoanrdas £ AfAaYARadsdnn 27?2 Th1N Phd ramn



L 1 Let's go off the record for a second,
2 (Discussion had off the record,)
3 Back on the record.,
4 We will look in our files and if we can
5 find it, we will certainly bring it.
6 MR. KARAGANIS: We are in recess until
7 tomorrow morning, What time do you want to
8 start?
9 MR, TENENBAUM: 9:00,
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF INDIANA

UNITED STATES OF AMERICA,

Plaintiff,

V.

MIDWEST SOLVENT RECOVERY, INC.;
MIDWEST INDUSTRIAL WASTE
DISPOSAL COMPANY, INC.;
INDUSTRIAL TECTONICS, INC.; V&E
CORPORATION; ERNEST DEHART;
EDWARD D. CONLEY; LOVIE DEHART;
CHARLES A. LICHT; EUGENE KLISIAK;
JEANETTE KLISIAK; ROBERT J.
DAWSON, JR.; JOHN MILETICH; MARY
MILETICH; PENN CENTRAL CORPO-
RATION; INSILCO CORPORATION;
RUST-OLEUM, INC.; ZENITH
ELECTRONICS CORPORATION,
formerly known as ZENITH RADIO
CORPORATION; STANDARD T
CHEMICAL COMPANY, INC.; AMERICAN
CAN COMPANY; PRE FINISH METALS,
INC.; PREMIER COATINGS, INC.;
MOTOROLA, INC.; and DESOTO, INC.,

Defendants.

HAMMOND DIVISION

-’ e’ e’ e Y Y’ S S Y’ S St Yt St st Sl Nt P untt Sans? amd et S ¥ St Nl Nl St

Civil Action No.
H-79-556
Judge Moody

DEPOSITION: -

EXHIBIT
doice 5o
%-l-9 o &

NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6)
OF THE FEDERAL RULES OF CIVIL PROCEDURE

Pursuant to Rule 30(b)(6) of the Federal Rules of Civil Procedure,
Defendant/Third-Party Plaintiff AMERICAN CAN COMPANY requests Plaintiff
UNITED STATES OF AMERICA, to designate and produce for deposition (or

depositions) the person or persons having knowledge of the matters set forth in

the categories described in Schedule A attached hereto. In addition, deponent

(or deponents) is requested to produce at the time and place of deposition all

documents relating to the subject matter set forth in the categories listed in

Schedule A.

q0-17-/-/

For purposes of this request, the term "documents § Hmlude but not

be limited to, all correspondence, memoranda, min tes] stenoﬂa&%c or

-———--—"—_T
FEEOTEE .-



handwritten notes, bills of lading, receipts, manifests, lift tickets, disposal
tickets, canceled checks, studies, surveys, books, pamphlets, pictures, voice
recordings, statistical data, computer programs, computer data (tapes or
otherwise), reports, drafts, engineering drawings, diagrams, data sheets,
calculation work sheets, photographic slides or motion pictures.

For purposes of this request, the term "Midco sites" refers to the sites
and properties which are the subject of the United States’ Second Amended
Complaint in the above captioned litigation.

For purposes of this request, the "American Can Company" means
American Can Company, National Can Company and American National Can
Company.

Plaintiff United States of America Is requested to produce the person or
persons designated by them pursuant to this Notice and the documents to be
produced in accordance with this Notice at the offices of McDermott, Will &
Emery, 227 West Monroe Street, Suite 2000, Chicago, Illinois 60606 on
FRIDAY, MAY 18, 1990 AT 9:00 A.M. such deposition or (depositions) to be
continued on May 21, 22, 24, 25, 31 and June 1, 1990 and shall be
continued from time to time thereafter until completed.

Respectfully submitted,
Defendant/Third-Party Plaintiff
AMERICAN CAN COMPANY
By: ' =
oseplrv. gani
A. Bruce White
Ellen Lois Zisook
KARAGANIS & WHITE LTD.
414 North Orleans

Chicago, Illinois 60610
(312) 836-1177



SCHEDULE A
TO NOTICE OF DEPOSITION PURSUANT TO RULE 30(b)(6)
OF THE FEDERAL RULES OF CIVIL PROCEDURE

Categories For Which Information And Documents
Are To Be Produced Pursuant To This Notice

1. All facts or information relating to whether American Can
Company arranged for the treatment or disposal of hazardous substances at
either .or both of "Midco" sites which are the subject of the above captioned
litigation. (See inter alia paragraph 21 of the Second Amended Complaint.)

2.  All facts or information relating to whether the removal or remedial
costs incurred or to be incurred by the United States at the Midco Sites are
corsistent or inconsistent with the national contingency plan referred to in 42
U.S.C. Section 9607(a).

3. All facts or information relating to whether the hazardous
substances allegedly sent by American Can Company to the "Midco" sites
necessitated the removal and or response costs sought by the United States in
the Second Amended Complaint in the above captioned cause.

4. Al facts or information relating to whether there is or may be an
imminent and substantial endangerment to the public health, welfare or
environment at either of the Midco sites and the date at which such imminent
and substantial endangerment arose.

5. All facts or information relating to the specific relief actions
necessary to abate such danger or threat within the meaning of 42 U.S.C.
Section 9606(a) at either or both of the Midco sites.

6.  All facts or information relating to whether the relief demanded by
the United States as to either or both of the Midco sites meets any of the other
requirements of 42 U.S.C. Section 9606(a).

7. All facts or information relating to whether the hazardous
substances allegedly sent to the Midco sites by American Can Company were a

causal factor in requiring "relief as may be necessary to abate such danger or

-3-



threat." or in requiring relief under any other portion of 42 U.S.C. Section
9606(a) at the Midco sites.

8. All facts or information as to whether American Can Company
failed or refused to comply with the United States Section 106 orders relating
to the Midco sites without sufficient cause.

9. All facts or information relating to across-the-board use by the
United States EPA of administrative 106 orders at all sites on the National
Priorities List, regardless of whether there exists an imminent and substantial
endangerment; and the practice of declaring an imminent and substantial
endangerment at all such sites regardless of whether there actually exists an
imminent and substantial endangerment.

10. All facts or information relating to standards or criteria used by the
United States EPA in distinguishing between National Priorities List (NPL) Sites
where no imminent and substantial endangerment may exist and those NPL

sites where an imminent and substantial endangerment may exist.
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SERVICELIST

Robert J. Addison
Addison, Stone, Stiles &
Katich

1000 East 80th Place
Mernllville, Indiana 46410

Edward R. Andrus, Jr.
Premier Coatings, Inc.
2250 Arthur Avenue

Elk Grove, Illinois 60007

Percy L. Angelo

James W. Gladden, Jr.
Mayer, Brown & Platt
190 South LaSalle Street
Chicago, Nlinois 60603

Terence M. Austgen
Singleton, Levy, Crist &
Johnson

9245 Calumet Ave. #200
Munster, Indiana 46321

VIA FEDERAL EXPRESS
Andrew B. Baker, Jr.
Assistant United States
Attorney

507 State Street
Hammond, Indiana 46320

David Barr
21322 Kildare
Matteson, Illinois 60601

Robert Bauer

Hubbard, O'Brien & Hall
221 North LaSalle Street
Chicago, Illinois 60601

Anne M. Beckert

Ross & Hardies

150 N. Michigan
Chicago, Illinois 60601

Lewis D. Beckwith
George Plaws
Baker & Daniels

810 Fletcher Trust Building -

Indianapolis, Indiana 46204

Norman B. Berger
Holleb & Coff

55 East Monroe Street
Suite 4100

Chicago, llinois 60603

VIA MESSENGER
Michael R. Berman
Assistant Regional Counsel
U.S.EPA - Region V

230 South Dearborn
Chicago, Illinois 60604

Roy Bernstein

Gottlieb and Schwartz
Suite 6900

200 East Randolph Drive
Chicago, Illinois 60601

John Borst

Zenith Radio Corporation
1000 Milwaukee Avenue
Glenview, Illinois 60225

Michael Boylan
P.O. Box 705
Geneva, lllinois 60134

Brian Burchett
3609 Main Street
East Chicago, Indiana 46312

Richard C. Browne
Bishop, Cook, Purcell &
Reynolds

1400 L Street, N.-W.
Washington, D.C. 20005

Robert Casey
315 James Street
Geneva, Illinois 60134

Melvin Comn
301 West 4th Street
Marion, Indiana 46592-0013

Joseph E. Costanza

David K. Ranich

Murphy, McAtee, Murphy &
Costanza

720 West Chicago Avenue
East Chicago, Indiana 46312

John E. Cromer

Cromer, Eaglesfield & Maher
Station Place 535

200 South Meridian Street
Indianapolis, Indiana 46225

Raymond R. Cusack
Johnson, Cusack & Bell
222 North LaSalle Street
Suite 2200

Chicago, Illinois 60601

Thomas Dent

Michael F. Dolan

Seyfarth, Shaw, Fairweather
& Geraldson

55 East Monroe Street
Chicago, Illinois 60603

Richard DeSanti

Allen . Topol

Covington & Burling

1201 Pennsylvania Ave, N.W.
Washington, D.C. 20044

John C. Duffey

Anthony S. Benton

Stuart & Branigin

8th Floor, The Life Building
Lafayette, Indiana 46902

Ronald C. Ecksten
Continental Can Company
P.O. Box 5410

Norwalk, CT 06856-5410

Charles Enslen

5231 Hohman Avenue
6th Floor

Hammond, Indiana 46320

Lowell Enslen

Gary Matthews

Enslen, Enslen & Matthews
142 Rimbach Street
Hammond, Indiana 46320

Larry Evans

Hoeppner, Wagner & Evans
Northern Indiana Bank Bldg.
Valparaiso, Indiana 46383

James G. Fausone

David L. Tripp

Dykema, Gossett, Spencer,
Goodnow & Trigg

400 Renaissance Center
35th Floor

Detroit, Michigan 48243

Thomas F. Downing
DuPage County State's
Attorney's Office

207 South Reber Street
Wheaton, lllinois 60187
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James ]. Flynn

Quinn, Jacobs, Barry & Miller
135 South LaSalle Street

Suite 125

Chicago, Mlinois 60603

Jeffrey C. Fort

Gardner, Carton & Douglas
321 North Clark Street
Suite 3400

Chicago, Illinois 60610-4795

E. Kenneth Friker
180 North LaSalle Street
Chicago, lllinois 60601

Ronald B. Given
Mayor, Brown & Platt
190 S. LaSalle
Chicago, Illinois 60603

Daniel . Leahy

Leahy & Eisenberg, Ltd.
309 West Washington
Suite 800

Chicago, lllinois 60606

David B. Graham

Freedman, Levy & Kroll
1050 Connecticut Ave., N.W.
Suite 825

Washington, D.C. 20036-5339

joel Gross

Alan Tenanbaum
Department of Justice
Environmental Enforcement
Section

P.O. Box 7611

Ben Franklin Station
Washington, D.C. 20044

Albert L. Hand

Hand, Muenich & Wilk
3235 45th Avenue
Highland, Indiana 46322

Timothy Harker
2021 K Street, N.W.
Washington, D.C. 20006

Harold A. Harris
29 South LaSalle Street
Chicago, lllinois 60603

Mark Hellner

Rosenberg, Opdycke, Gildea,
Helener & Kelly

10 North Dearborn Street
6th Floor

Chicago, Illinois 60602

Robert Hess

Sachs & Hess

5832 Hohman Avenue
Hammond, Indiana 46320

Martha Hollingsworth
Bingham, Summers, Welsh &
Spilman

2700 Market Tower

10 West Market Street
Indianapolis, Indiana 46204

Richard S. Jalovec
955 West Madison Street
Chicago, lllinois 60607

Jerry E. Juelat

R. Kent Rowe

R. Kent Rowe Law Office
900 St. Joseph Bank Building
South Bend, Indiana 46601

James T.J. Keating, P.C.
542 South Dearborn Street
Suite 1200

Chicago, Tllinois 60605

Melanie Kelley

American National Can
Company

8770 West Bryn Mawr Ave.
Mail Suite #140

Chicago, llinois 60631

VIA FEDERAL EXPRESS
Helen Keplinger
Attorney-Advisor

Office of Enforcement
U.S.EPA

401 M. Street, S.W.
Washington, D.C. 20402

Scott L. King

504 Broadway
Suite 1016

Gary, Indiana 46402

Richard ). Kissell

M. Therese Yasdick
Martin, Craig, Chester &
Sonnenschein

115 South LaSalle Street,
Suite 2400

Chicago, [llinois 60603

Peter G. Koransky
Spangler, Jennings &
Spangler

8396 Mississippi Street
Merrillville, Indiana 46410

Susan Kuis

PPG Industries

One PPG Plaza
Pittsburgh, PA 15272

Martin W. Kus

Mark Lienhoop

Newby, Lewis, Kaminski &
Jones

916 Lincolnway

LaPorte, Indiana 46350

Eric Landau

Katten, Mutchin & Zavis

525 West-Monroe, Suite 1600
Chicago, Illinois 60606-3693

Dixie Laswell

Andrew Perellis

Coffield, Ungaretti, Harris &
Slavin

Three First National Plaza,
Suite 3500

Chicago, Mlinois 60602

Richard J. Lesniak

Lawson & Lesniak

3926 Main Street

East Chicago, Indiana 46312

Richard }J. Lewandowski
DeWitt, Porter, Huggett,
Schumacher & Morgan, S.C.
2 East Mifflin Street, Suite 600
P.O. Box 2509

Madison, W1 53701-2509

Judy Lipson

Montgomery Ward-Legal
Division

One Montgomery Ward Plz.
Chicago, llinois 60671



.
-~

Ralph W.F. Lustgarten
John R. Adams

Taylor, Miller, Sprowl,
Hoffmagle & Merletti

33 North LaSalle Street
Suite 1900

Chicago, Nllinois 60602-2602

Michael McCluggage
Wildman, Harrold, Allen &
Dixon

225 West Wacker Drive
Chicago, MMlinois 60606~1229

Marili McFawn

Schiff, Hardin & Waite
7200 Sears Tower
Chicago, Nllinois 60606

G. Edward McHie
McHie, Myers & McHie
53 Muenich Court
Hammond, Indiana 46320

Daniel Medrea

Carolyn Hesse

Lucas, Holcomb & Medrea
1000 East 80th Place )
Suite 606

Merrillville, Indiana 46410

Vance Mietlicki

DeSoto, Inc.

1700 S. Mt. Prospect Road
Des Plaines, llinois 60018

Milford M. Miller

Livinston, Dildine, Haynie &
Yoder

1400 One Summit Square
Fort Wayne, Indiana 46802

William ]J. Moran
900 Indianapolis Boulevard
Highland, Indiana 46322

Melvin Morris
2216 Broadway
East Chicago, Indiana 46312

Michael Murphy
Rust-Oleum Corporation
11 Hawthormne Parkway
Vernon Hills, llinois 60061

David M. Myers
P.O. Box 230
Celine, Ohio 45822

William O'Connor
O'Connor & O'Connor
5272 Hohman Avenue
Hammond, Indiana 46320

Robert Olian

Sidley & Austin

One First National Plaza
Chicago, Illinois 60603

Leo A. Ostrowski
7 North Court Street
Crown Point, Indiana 46307

David R. Pawlowski

Stults, Custer, Kutansky et al.

3637 Grant Street, Box 15050
Gary, Indiana 46404-5050

Leonard M. Polisan

Stuart I. Gold

Herzfield & Rubin

40 Wall Street

New York, New York 10005

Steven R. Radtke

Chill, Chill' & Radtke
100 West Monroe Street
Suite 905

Chicago, Illinois 60603

Raymond T. Reott

Jenner & Block

One IBM Plaza, 44th Floor
Chicago, Nlinois 60611

Louis M. Rundio, Jr.
McDermott, Will & Emery
227 West Monroe Street
Chicago, Illinois 60606

Jeffrey D. Salbert

521 East 86th Avenue
Suite G

Merrillville, Indiana 46410

Ron Sanberg

Senior Counsel
Environmental Cooper
Industries, Inc.

First City Tower, Suite 4000
P.O. Box 4446

Houston, Texas 77210

Michael Schaefer

Deputy Attorney General
219 State House -
Indianapolis, IN 46204-2794

Donald L. Schriber

401 West State Street
Suite 701

Rockford, Illinois 61101

Harvey Sheldon
McDermott, Will & Emery
111 West Monroe Street
Chicago, Illinois 60603

Michael Silverman
Kwiatt & Silverman, Ltd.
537 North Wells Strect
Chicago, Illinois 60610

J-B. Smith

Beckman, Kelly & Smith
5900 Hohman Avenue
Hammond, Indiana 46320

James Sneider

William Hutul

Sneider & Troy

180 North LaSalle Street
Suite 2323

Chicago, Illinois 60601

Joseph Stalmack

Galvin, Stalmack, Kirschner
& Clark

5253 Hohman Avenue
Hammond, Indiana 46320

Fred Stults, Jr.

Stults, Custer, Kutansky &
McClean

3637 Grant Street

Gary, Indiana 46408

Steven Tasher

Willkie, Farr & Gallagher
1155 21st Street, N.W.
Washington, D.C. 20036-3302

VIA FEDERAL EXPRESS
Alan S. Tenenbaum
Environmental Enforcement
Section

Environment and Natural
Resources Division

U.S. Department of Justice
P.0. Box 7611, Ben Franklin
Station

Washington, D.C. 20044

Thomas T. Terp

Taft, Stettinius & Hollister
1800 First Natonal Bank Plz.
Cincinnati, Ohio 45202



CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing instrument was
served upon the attorneys of record of all parties to the above cause by
enclosing same in an envelope via United States malil, first class and postage
prepaid, except where specifically noted, May 8, 1990, as follows:

SEE ATTACHED SERVICE LIST

Joseph V. Karaganis
A. Bruce White

Ellen Lois Zisook
Karaganis & White Ltd.
414 North Orleans
Suite 810

Chicago, lllinois 60610
(312) 836-1177
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W. Gerald Thursby
Gerladd T. Karr

Rooks, Pitts, Fullagar and
Poust

55 West Monroe Street
Suite 1500

Chicago, Illinois 60603

Ann C. Tighe

Cosirilos & Crowley, Ltd.
33 North Dearborn Street
Chicago, lllinois 60602

Stephan K. Todd
USX Corporation
600 Grant Street
Pittsburgh, PA 15230

John Ubinger, Jr.

Eckert, Seamans, Cherin &
Mellott

42nd Floor, 600 Grant Street
Pittsburgh, PA 15219

Joseph Van Bokkelen
Goldsmith, Goodman, Ball &
Van Bokkelen

3737 45th Street

Highland, Indiana 46322

Grant Yan Horne

Van Homne & Turner
P.O. Box 523

Auburn, Indiana 46706

Bruce L. Wald

Tishler & Wald

55 West Monroe Street
Suite 700

Chicago, Illinois 60603

George C. Wallace
1301 East Algonquin Road
Schaumburg, Illinois 60196

Allen W. Williams, Jr.

Mark Thimke

Foley & Lardner

777 East Wisconsin Avenue
Milwaukee, Wisconsin 43202
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